UNITED STATES

COMMISSIONS HEARING

DAVID MATTHEW HICKS
a/k/a Bbu Muslim al Austraili
a/k/a Muhammed Dawocod

LI N
4
, .ﬁ,
held at ) L
. 6’*\ R, T
e, \ '
" %%
Guantanamo Bay, Cuba: e
B l%az. ) i .
on 4 W,
é“% %%%gw

25 Augus‘%&_ 2004

PERSONS PRESENT: Lo, \

PRESIDING OFFICER: C6$O 1 % er E. Brownback III, USA
PROSECUTION COUNSEL ﬁL{ggtena t Colonel XXXX,
‘UsSMC
ASST PROSECUTOR: %\R%gor XXXX, UsSA
DEFENSE COUNSEL: “%%xyM . Joshua Dratell
ASST DEFENSE COUNSEE% ajor Michael Mori, USMC
:&%MM‘\'%wf Major Jeffrey Lippert, USA
“. " . Colonel XXXX, USMC
+» Colonel XXXX, USMC
- Colonel XXXX, USAF
Lieutenant Colonel XXXX, USAF
ALTERNATE MBR: Lieutenant Colonel XXXX, USA
COURT REPORTERS: Gunnery Sergeant XXXX, USMC
Sergeant XXXX, USMC

MEMBERS :

XZKo

‘ES“Q%%M .



INDEX RECORD

Sessions:

On 25 Augqust 2004 1
Introduction of Counsel: 1
Challenges: 106
Pleas: 122

* & kA

REVIEW Page
EXHIBIT DESCRIPTION e

1 Appointing Order % } R

%b 7 v
2 Presidential Order R %2_“
3 Prosecution Detailing @j:~ﬁ“§””§
.,
. M‘““m%@ . \Wy,f‘

4 ACC IMC Request Denial BN 3

5 Defense Detailing ‘ o Ty 3

6 Mr. Dratell Notice 5§%Apﬁeafénce 4

7 Defense Objecti&n Securi%y Perscnnel 4

. “
8 Charge Sheef f%}“‘%g 4
: %;,‘ . & T
9 PO Rio %n@ voin%,‘re Questions )
10 Us V;QHaﬁ'\ﬁ%voir dire 8
P dﬁ%& .
11 U@wvyﬁﬂamdan sealed voir dire 8
12 CBQ Sé}é’ction List 19
;i "\:%)‘L\?V( “‘w‘ . &N\MM‘J

13 P “, ' Members Questionnailres 23

14 s }Member Instructions 113

15 Defense Continuance Reg 120

16 Prosecution Response 120



The Commissions Hearing was called to order at 0931,
25 August 2004.

PG

AP

PC:

The military commission is called to order.

(Maj XXXX}): This military commission is convened by

Appointing Order Number 04-0001 dated 25 June 2004;
copies of which have been furnished to the members
of this commission, counsel, and the accused and
which have been marked as Review Exhibit 1 for g€;
attachment to the record. X
The presidential determinaticn that the accused may be
subiject to trial by military commissicon has ba%h“mérﬁeg
as Review Exhibit 2 for inclusion in the recerds, - Aty
this time, I am providing Review Exhibits 1 and 2 teo
the bailiff to be provided to the court reporter.
PR
The charges have been properly app;oVed by; the
appointing authority and referred te this™
commission for trial. The prosi%u ion has caused a
copy of the charges in English”@oxﬁﬁ‘served on
counsel for the accused on 10 Ju@e 004 in
accordance with counsel req est%towpersonally serve
the accused.
The prosecution is ready to proceed in the
commission trial of Unite tates v. David Matthew
Hicks. The accused%&aIl ommission members and the
alternate commission member named in the appointing
order and detadiled to%thls commission are present.
All detallede%bunse; ‘are present and civilian
counsel 1Séab§® present.

Gunnery Sergeaﬁ%fXXXX and Sergeant XXXX have

been dei alled ‘reporters for this commission and
have baen previously sworn. Security personnel
haveﬁé%é@ been detailed for this commission and

‘have. also been previously sworn.
: 42

kY

I havé been designated as the presiding officer of
this military commission by the appointing
authority and have previously been sworn. The
other members of the commission and the alternate




member will now be sworn. All persons in the
courtroom please rise.

The members were sworn.

PO:

P

PG

The commissicn is now assembled.
Trial, please state who detailed you and your
qualifications. .
g;&
(LtCol XXXX): Sir, all members of the prosecution _ i
have been detailed to this military commission- by
the chief prosecutor. All members of the N
prosecution are gualified under Military Comﬁi%sion
Qrder Number 1, Paragraph 4(b) and have ﬁYeVLeusly
been sworn. No member of the prosecutiop has*acted
in any manner which might tend to dlsﬁu;%lszUS in
this proceeding. The detailing docﬁméW® is now
being marked as Review Exhibit 3 for_inclusion in
the record, and now providing that t% the bailiff.
Mr. Hicks, pursuant to MCO Numbér i%§oﬁ are

currently represented by ygur dét§£ﬁed defense
counsel, Major Mori and Md)jor ngpert They are
provided to you at no expense® You can also
request a different mfﬁltary lawyer to represent
you. Now, if that rson is reasonably available,
they would be appokpié@ t%yrepresent you. If you
request ancther amil tary Jdawyer and that lawyer is
made available then yQur detailed counsel would
normally be excused betcause usually you are only
entitled t etéil%@ﬁor selected counsel.

However, . yoﬁﬁcou;d request that the appointing

authorlty ‘OF, the general counsel allow your

detaf%eq%;oun%el te stay on the case. You may also
nted by civilian counsel. A civilian

‘lawg\m uld represent you at no expense to the

gbvé%mment and must be a U.S. citizen certified to
practice law in a state of the United States, or in
the federal court, be eligible for secret
clearance, and agree in writing to comply with the
rules and orders of the commission. If a civilian
counsel comes on the case, your detailed counsel

o

i



ACC:

PO:

ACC:
PO
ACC:

PO:

ACC:
EO;:

ADC (Maf

will remain on.

Do you understand what I just told you?

Yes, sir.

Do you have any guestions about your rights as to
representation in this commission?

No, sir. -

Okay. By whom do you wish to be represented°

By the lawyers present, sir. s%%% .
¥
Okay. Have you made a request prior to thls date
for individual counsel, for selected couﬁ@gl”

Yes, sir. A %%

TR e
S,

Major Mori, can you tell me abgut thé\gequest?

‘\A( "
Mori): Yes, sir. Mr. chks requested selected
military counsel preVLOusly,%ghat request was
denied.

s ¥

Review Exhibit 4 was marked for Ehe record.

PO:

ADC {(Maj

PO:

ACC:

PO:

L

. . ;}%
Do you have the papar#?ik'on all that?
'& %\ tf‘
Mori): Yes, afr . The’defense counsel has
preVLOusly B ov1dedwat to the court reporter for
attachment toythe record as the next review

exhibit

iy
o
Mr. Hzg;s,%abﬁent the IMC request which was denied,
apgwy@& satlsfled with the counsel who are now
repreaenﬁlng you?
f '\ L
Yeé, §ir.

Okay. Defense, please announce your qualifications
and detailing.




ADC (Maj Mori): Yes, sir. All detailed members of the

defense team have been detailed to the military
commission by the chief defense counsel. B&all
detailed members are qualified under Military
Commission Order Number 1, Paragraph 4(C) and we
have previously been sworn, sir. No member of the
defense team has acted in any manner which might
tend to disqualify us from participating in this
commission, sir. The detailing letters have been
previously provided to the court reporter and as d
that it be marked as the next review exhibit, gé

Sir, now handing the court reporter the extra hS
exhibit. - §%

Review Exhibit 5 was marked for the record. ' 'Agfw

FO:
DC (Mr.
PO:
DC {Mr.
PO:

Mr. Dratell is present in the courtroom
rise.

Dratell): Thank you, Colonel. T gﬁf%%ehua Dratell,

civilian defense counsel, w%; has b@en determined
to be gualified for member p in The pool of
qualified civilian defense coﬁpsel in accordance
with section 4(C) ( @% Mllltary Commission Order
Numecer 1. TI have transmltt d my notice of
appearance through: thefch‘ defense counsel. T
have signed the c1&§lran defense counsel agreement
to practice befdre mriltary commission and I have
not acted 1n&eny man er that may tend to disqualify
me to practlcegln this proceeding.

o Ty g’“ e
Have you, pr@glded the notice of appearance to the
qunny for" %nclu81on in the record?

k4
Drag@il): -Xg€s, it has, Your Honor.
*%ap yeﬁ,mark that as next in line, Gunny. RE 6.
y&m .
Qx'I"
Civilian defense counsel will now be sworn. Please

rise, Mr. Dratell.

The civilian defense counsel was sworn.



PO: All personnel appear to have the requisite
qualifications. All persconnel are required to be
sworn before we proceed. I received this morning a
defense cbjection to placement of security
personnel dated the 23" of August, which was

Monday. Is this still a valid something or
another?

ADC (Maj Mori): Yes, sir. We would like to note the
objection for the record.

R AN

PO: You want to argue it, or just note it?

ADC (Maj Mori): Just note it, sir. f* ‘% 

PO: Please pass this to the Gunny and thls Wl%%%be the
next review exhibit in line.

Ww

.,

Trial, have the charge sheet ma ed “as the next
review exhibit and attach it ;%A@Q%_racord please.

P {LtCol XXXX): Yes, sir. 1 believé'weégag%up tc RE 8.

Review Exhibits 7 and 8 were marked fdr,gﬁe record.

PO: Defense, have you goﬁten a copy cf the charges
already? §§ yg

DC (Mr. Dratell): Yes we%ﬁavéxvYour Honor.

PO: All parties- of the: trlal have been furnished a copy

cf the chirgeg Prosecutor, announce the general
natureggi the G%@rges please.

P (LtCol XXXX)-%‘Yes, sir. The general nature of the
c@grges 1nwkhls case are: Charge I, conspiracy to
attack é&v1llans, to attack civilian objectives, to
commlt murder by unprivileged belligerent, to
commit the offense of the destruction of property
by an unprivileged belligerent, and to commit the
offense of terrorism; Charge II, attempted murder
by an unprivileged belligerent; and Charge III,
aiding the enemy.



PO: Members, please turn to the package in front of
you. You got a copy of charge sheet in there.

Take a moment to review the charge sheet and also
the appointing order.

The members did as directed.

PO: While reviewing, trial, was the security officer
previously sworn? I didn't note that.

T
P (LtCopl XXXX): Yes, sir. ”% £
s
PO: Thank you. All members had a chance to rev1ew‘§§e
charge sheet? Apparently so. R %wy

Is the name, rank, and other identifying ‘data of
each member listed correctly on the app@ﬁﬁ%&nq
order? Apparently so.

i

W

“\@:'u o
G

Either party want the charges_ggéd? Trial?
%g . %, -
N

P Vi

P (LtCol XXXX): Prosecution does not, 5ir.

PO: Defense? %%

'Qq;g

DC {Mr. Dratell}: Mr. Hicks does“not wish it read here,

sir. IR
f;m . kS ."f%%
PO: Thank you. The?readinéwof the charges may be
omitted. . w0

Okay. Meﬁ%efi ofﬁthe commission, and alternate
member,  t appOlntlng authority who detailed you
has the a ity to remove you from this commission
for good %%yse. Is any member, or the alternate,
aware. of%any matter that you feel might affect your
1mpart1allty, or ability to sit as a commissicn
member’> When you answer that question keep in mind
you dgn't want to bilas other members? Any member?
Apparently not.

Okay. I previously filled out a commission member
questionnaire, provided counsel for both sides with



a summarized biography, a list of matters that
normally would be asked during veir dire, a
document about how I know the appointing authority,
and other personnel, and answers to questions
suggested by defense counsel. That packet will now
be marked as the next RE in line.

Review Exhibit 9 was marked for the record.

ADC

PO

ADC

PO:

Those documents are true to the best of my {i
knowledge and belief. ]
We had basically two pretrial conferences, pres 't
which were defense and trial and myself; and d 1ng
the course of these proceedings I will be*referring
to them. If something happened during one ofsthose
conferences that I don't cover or you want covgred
trial, defense, speak up. Okay. A

RSN -, -’
During one of those, Major Mori,- you, %ﬁd I had a
discussion on the standard fo;mghallegge in the
commission proceedings, and u wantdd me to
articulate what I, as the presiding officer,
believed the standard for- gﬁ@llenge is; 1s that

correct? =
ﬁ%

(Maj Mori): Yes, sir. , %x 3
Referring to MCOﬁNumbém F‘ Paragraph 4 (A) {3) which
states the quallflcat;dms for a member, and then
referring to MCO Paragraph 6(B) (1) and (2), I
believe that the 5 andard is whether there is good
cause toﬁzelieve at the member cannot impartially
and expeglgﬁausly provide a full and fair trial to
Mr i o you wish, not perhaps at this time,
to afhiculat- a different standard to the person
who'will make the decision in this case?

(Maj Mori): “,Yes, sir.
At a later time if we have challenges, T will tell

you when you have to provide that standard. If I
fail to tell you at that time, please remind me.




ADC (Maj Mori}): Yes, sir.

PO: Okay. I will, however, permit you latitude in your
questioning going towards the area that you want.
You are looking for what we commonly called 912 (N);

right?
DC (Mr. Dratell): Yes, sir.
PO: Okay. Thank you. Does either side want to voirVéf

dire me outside the presence of the other members? .

P (LtCol XXXX): No, sir. T  §

;%%% N %;)
DC {(Mr. Dratell): Yes, sir. R e
PO: Thank you. Members, please return tofthgxx
deliberation room, s

Be seated. Let the record reflect tﬁéﬁmg%bers,
except for the presiding offi;@r;§have left the
courtroom. . ;Q R

Sy

I noted yesterday that we+hévec§ﬂj6int problem
here. 1In the Army when a sing e member walks into
the courtroom except faor the jddge, no one rises.
Apparently in the Naval *seryices you all rise.
Individual memberg&off@ke,péfense and prosecution
team may rise oz<not a$§ they wish when the single
member walks in‘or leaves. It is up to you, but
the only requf}e nt’is when all the members come
in, or I q&@gh%nﬁgyou rise.

T have{go%\g cépy of the PE that was just marked --
or RE tha as Jjust marked, Number 9 which was my
voir dire packet. This morning in that latest
cggferéndewgounsel for both sides were handed a
copy of ‘the voir dire up to where we broke for
‘closed session yesterday. Counsel for both sides
yoil, both stated you intend to focus the voir dire
on ?ﬁ% guestionnaires, and this is not just for me,
it is for the other members too, in what was said
in voir dire yesterday and you wish to have
appended to the record of trial as RE 10 all

5

1C




portions of the Hamdan record of trial that were -~
don't get excited yet -- that were held during the
open sessions concerning voir dire. Which
includes -- just a second, Major Mori -- which
includes all the voir dire, all the challenges, and
then at the end of the day there was a further
reopening of voir dire of the presiding officer.
That will be RE 10. RE 11 will be the closed
session voir dire from Hamdan. I am not going to
mix closed and none closed if I don't have to. =
: A7y
Is that what you all wanted, trial? Y
P (LtCol XXXX): Yes, sir. Except for that it was ocur % -
understanding that counsel voir dire of ghe whgle

panel would also not be —- Jw? .
PO: I said all the voir dire. Everyonews%%ﬁ iu'g
P (LtCol XXXX): Yes, sir. ni%fr%%Q
PO: Everything that had to do wi&ﬁhthéfgggz dire. You

understood what I meant didﬁ“t y®uéwGunny? Yeah,
the Gunny knew. We will fo&ﬁ aty,the RE before it
is finalized, okay. Is that what you want,

defense? .
A
DC (Mr. Dratell): Yes, sir. X ™ ".°
A if o
PO: Mr. Hicks, yoq_@gfen$t‘@resent yesterday during the
voir dire; right% %}
ACC: Yes, sir. ‘"“,%K -
PO: Qkay. {Ygﬁf*counsel got a copy of the vecir dire,

somewhexe on their thing. They intend to refer to
igiianu ioning me and the other members today to
what happened yesterday. You got any objection to

%@at?}\
ACC: No, sir.
PO: Okay. Trial, voir dire?

11




P (LtCeol XXXX): None, sir.

FO:

bC

PO:

DC

PO:

ADC

PO:

bC

PO:

cC

PO:

(Mr .

(Mai

Defense, go on.

Dratell): Yes, sir. Colonel, I want to focus first

on something that was brought up yesterday with
respect to your intention to advise the other
mempbers on the law, in addition to also then
receiving law from either side. And in your
experience as a military judge, would you ever 1 fﬁ
an attorney sitting on a military jury express a%
opinion as a lawyer on the law to a jury that 15‘
supposed to be made up of egqual members? 1 %
& 8

I have never seen an occasion te have anﬁattorggy
sit on a jury panel, but no I wouldn' C. %

K

&
i

Dratell): Is that what we have hereﬁﬁfﬁ“@séeﬁce, a

jury of equal members, none of whom S\ou;d be
superior to the other with respect tgmﬁndérstanding
or expression of the law. S

’ LN
Qkay. I will answer your_fﬁésti‘ , but let me say
that I believe, and 1 direct Major Mori to provide
a brief on this, Major Mori. =
Mori): Yes, sir. e '%,

&%_?
Because there areﬁawo paﬁ%s to it. The SECDEF has
said there is g01ng to be a lawyer on this panel;
right? . vﬁ% !
LN

Dratell): fYéé\

y
Okay. So f%u re objecting or Major Mori is writing
a motlon objectlng to the structure of the panel.

Dgﬁtell?%“ That s true.

Okay } That's the structure of the panel. So it
doesn't matter in many ways what I think about that
because that is a structure that you can bounce me
off and I believe that the appointing authority
will say, okay, he's bounced and let's put another

12



DC (Mr.

PO:

DC

FO:

lawyer on there. Can we just let that portion of
this voir dire sit as a motion to the structure,
and now you can ask me what I will do.

Dratell): And it is not -- it's not simply the

structure but it 1s also your intention to advise
the panel on the law, that's part of it. So it's
not just that there is a lawyer because there are
lawyers that sit on civilian juries all the time, |
they are just not permitted to advise other jurors\
as to the law. And that is the province of the
judge, and in this situation we don't have a Judg%
But and in the sense that you have 1nstructe& tﬁg
members that they are not required to follow ydur
expression of the law and they are free to ago%p-°
either side's expression of the law, Of yours, or
their own, but do you acknowledge the’ pOSSlbIllty,
and really the distinct possibility “that “thes
menbers, or any member, all of whom are @Qﬁ—lawyers
will give your expression of the:lawkﬁoﬁé deference
than they will to either cou;iél}:q; %0 their own?
VAR

When I see Major Mori's motion;  if it is made to me
I will be glad to answer thé,structural question.
Now, I will, if you want to say, Brownback, will
you tell us that you dre not going to provide
advice tc the panel othé than what you do while
you are sitting heme,.gpg% s a different matter.
Is that what wanﬁ»'l mean” —-

‘xl;f

Dratell): No.j%@okqmy auestion is -- and if you

consider thiS*? struttural question then you do;
but my questf@n is ‘really do you acknowledge the
p0581b1L;ty‘th§§.a member or all of the members who
are non laWYers will give your expression of the
law m%re dé%e%ence than they will to either side's
o%fMQrowﬁ

j%% you ‘ask me that, I say yes. I will, however,
fd%@ow up by saying there is a chance they might
givé'Colonel XXXX's, because he is Marine, or
Major Mori's, because he is a Marine, or Major
Lippert or Major XXXX, because they are Army,
more deference. I don't know the answer to that.

13



DC

FOC:

DC

PO:

DC

PO:

DC

PO:

DC

PO:

DC

PO:

DC

PO:

DC

(Mr.

(Mr.

Dratell): Can you put a civilian on that for me?

That's a structure. Major Mori, make a note, that
goes into your brief. Okay. T can't go any
farther than that.

Pratell): You have combat experience from Vietnam;
correct? gy
Yes. I

Dratell): And did you have occasion to engage 1n%
combat with the North Vietnamese Army? gka My,

i, e

At the tlme I was not worried about where they came
from.

Dratell): But were they requlars fﬁ@m the North
Vietnamese Army? ¥, \\ 5
........ Y

The intelligence reports tha'ﬁwe gathered had them
classified as both NVA and VC.% _And when they hit
us we didn't stop them to- try to flgure it out; we
just fired back.

Dratell): But when they weré¢ taken prisoner,
regardless of wheuger_-ceyx%ere NVA or VC were they
treated according-to the ¥Geneva Convention?

S Ty
. k
L%

Yeah. ggse. Y ;
.
Dratell): NOWK I want to explore your relationship
with thewgppof%tlng authority.
Okay A %&a ‘(?
e,

Drateii)?W&You have known Mr. Altenburg 1977, 19787

Yes, %ometime in that frame.

Dratell): And you had a professional affiliation
for a period of time?

14




PO:

DC

PO:

DC

PO

DC

PO:

DC

PO:

DC

{Mr.

As I said befcre my knowledge of Mr. Altenburg up
until 1992 was minimal, I mean, really. Now he was
the SJA of the 1AD, the 1st Armored Division, and I
was over on the other side of Germany. We were at
Bragg at the same time, but like I said I maybe
talked to him once, I think. You see people on
post, but that is about it.

He and I were on the same promotion list to major, .
but he had already left Bragyg by then. In 92 he
came to Bragg as the SJA and I was the chief
circuit judge with my offices right there at Bragg
in his building, and my wife was his chief of “
adlaw. So from 92 to 96 you could say thaf We h&&
a close professional relaticnship and withi I
don't know, a couple months it became a Ei:jonal
=

oy

é'

relationship.

Dratell): And when you retired in=MathfM1§99,
Mr. Altenburg presided over your:retirement

ceremony? oy

“}E.

Right, at the JAG school. ,Jf‘§~

Drateli): And he was also thgkprlmary speaker at a
rocast in your honor tﬁﬁé evenlr'lq'>

Yes. . .\‘"&; \3%%% }
o .
Dratell): And, ﬁp fact,vwhen Mr. Altenburg retired

in the summerfﬁﬁ 2001 ou were the primary speaker
at his roast°-.wkm

No, therggwereﬁ%hree speakers. I was the only one
who was P@t%ged'and could say bad things about him.

ﬂ» B x}‘

DratelLi}la&ﬁd you also attended his son's wedding
in ser%lme in the fall of 20027?

¥
In Qrgando, yeah.

Dratell): And you also contacted Mr. Altenburg when

you learned that he became the appointing authority
for these commissions?

15




PO:

DC

PO:

bC

PO

BC

PC:

Dratell): So the ultimate questio

Right, I did.

Dratell): And you are aware that there were other

candidates for the position of presiding officer?

Yeah, uh-huh.

Dratell): Thirty-three others, in fact?

&
Okay. WNo. What I know about the selection procés§a
I wrote. I don't know who else was considered and
whe else was nominated. Knowing the Department%of

: . &

Defense I imagine that all four services séent iy --
excuse me, that there were lots of nomlné%lons gﬁd
they went somewhere and they got Mr. Altenburg

somehow. I don't know how many other peoc le were
nominated. N

S

is how would you
answer the concerns of a reasonab person who
might say based on this clese relafionship with

Mr. Altenburg that there éﬂfan%épggarance of a
bias, or impartiality -- Or partiality rather and
that you were chosen not because of independence or
qualifications, but rakther because of your close
relationship with Mr. Altenburg, and how would you
answer that concenn7‘g%ﬁ ‘

&,

M,

ki 3,

Well, I would s fir,éyof all that a person who
were to examine. recdord as a military judge —-
and all of &t is*open source. All of my cases are
up on fil “at thg$ﬁudge Advocate General's office

in DC --_ 11d see at the time when I was the judge
at Bragg, §1tt1ng as a judge alone, acquitted about
8ix seven Bf the people he referred to a

couﬁ@wmaftlal They could look at the record of
trlé}‘aﬁﬁ-see that in several cases I reversed his

JpersonaQ rulings. They could look at my record as

a judge and see that I really don't care who the
SJA Was in how I acted. So a reasonable person who
tcok the time to examine my reccrd would say, no,

it doesn't matter.

16



bC

PO:

DC

FO:

DC

PO:

DC

PGC:

DC

FO:

DC

PO:

DC

PO:

DC

{Mr.

{Mr.

(Mr.

(Mr .

Dratell): I would like to move on and explore your
relationship with Mr. XXXX and his role in the
commission.

Ckay.

Dratell): He is presently an employee of the
Department of Homeland Security?

Right.

Dratell): He is senior instructor at the Feder&é
Law Enforcement Training Center? éfy _

Ri ht . .g‘-;%’él .,
g % } %%w
5 .
Dratell): And his long-term career goals is to
remain with the Department of Homeland Secur{ty in
that position? o LS
n, e
I don't know. ;
""\x K(,
Dratell): Have you seen ther detallfng memorandum?
Yes -- but I didn't -- I mean it was a detailing

memorandum. I don't Ehgj if those are his
long-term gcals. Do mean does he intend to
return there aftern tﬁe detall is over?

Dratell):

Yes. He b
and he probab

yet. w%%}%%

Dratell) = Buﬁ&'ln fact, arrangements have been made
; ,t he is still an employee and he is
-ssentlally on loan here part-time.

2%&3 house there about three years ago
hasn't made enough money to leave

ng;s on a detail. Right, they are offering

varicus positions, you know, for GS-14s and 15s but
he didn't want to do that, right.

Dratell): So how would you answer cconcerns of

17




reasonable person that the Department of Homeland
Security employee is acting as a legal advisor or

the assistant to the presiding officer of this
commission?

PO: He is an instructor in the legal department to the
best of my knowledge. He has never had anything to
do with operational activities. He instructs
people on the application -- and you would have to
lock at whatever he wrote. 1 believe -- he does . a
lot of Fourth Amendment law and probably some Flfthz
Amendment law and maybe procedures. Both cf wh;ﬁp
or all of which, has nothing to do with ope;atl al
activities. It is how to keep activities withigp °
the bounds of the constitution, none of whidh ha¥y
he applied in doing what he is doing for me. S¢ I
don't see any harm. ' I mean you are characterizing
him correctly as a Department of Hoﬁ%land Seéurity;
however, I believe when he took the. ]ob FLETC, the
Federal Law Enforcement Training. Cen %ﬁw didn't
belong to DHS because there wasn t a 5. I think
it was a DoJ, but it may have>been something else.

I don't believe there is any co rn there. He is
not knocking down doors or sear 'ng people out.
He is in Brunswick, Georgia teggﬁing classes,

DC (Mr. Dratell): But he is tllL afflllated with a law
enforcement and homef@hd sgcurity organization
which is essent%ally tasked with terrorists --

terrorism enfor emen%\gct1v1tles

P (LtCol XXXX): Slr;f} am 'ng to object to this line
of questloningﬂat this point. This does not go

toward any ﬁ@tentlal bias on your part or anything
that mlgh% lead to that.

PO: Th@t s Qﬁay Thank you. Go on. I hear what you
are sayf%g Mr. Dratell. I den't believe that a

easonable person who heard that a person who

ructs in the law at a law enforcement —-

federal law enforcement training center is actually

an operative of the DHS who is kicking down doors.

But that is -- reasonable pecple can differ.

That's my opinion.

18




DC

PO:

DC

PO:

DC

PO:

DC

PG

DC

(Mr.

{Mr.

Dratell): With respect to his rocle in the
commissions, in the August 19" memorandum from the
appointing authority it says that he is to provide
advice in the performance of presiding officer
adjudicative functions. Can you tell us what that
means, adjudicative functions?

Would you do me a favor. Who signed that?
Mr. Altenburg, right?

Dratelli}: Yes,.
Did I sign it?

Dratell): No.

{‘
Okay. I don't know what that means and*%%
exploring with you as we go what tha;xmeans I

tell you, if you want to know whg% he does for me I
will be glad to tell you. A

Dratell): I am Jjust more ipt
interpretation of this phfaggxis,
N ?E

I don't know what it mégns. If it means does he --
this morning you know, Mr. XXXX, would you go

find counsel for tﬁ 'des and tell them I am
ready to see them. .Because that -- that is not
adjudicative. ’Hf has%mot provide -- I will tell
you this, hefaﬁ not%prov1ded me any piece of
advice on any lt @% substantive law. Now there

M say that writing up motions,
you knou, th x351dlng officer memorandum and
stuff llke hat is substantive; I don't believe
they af@ The things that he has done have nothing
to, do. w1th substance and I have not yet gotten to
2? adjﬁﬁ%catlve function as far as I can tell.

Dratell) Well, will he? The question is under
this memoranda will he be involved, and
particularly in light of what you are saying is his
experience in what he teaches and whether that is
going to have an impact on the rest of the members,
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that is the questions now.

PC: Was the question then to make Colonel XXXX
happier? 2Am I going to take improper advice in my
role as a member from someone who is not a member?

DC (Mr. Dratell): Advice.
PO: That's what I say advice.

DC (Mr., Dratell}): But you said improper and I say any ~
advice or any advice that any of the members get %

either from you or directly from Mr. XXXX —~&%

s

PO: Nc, they are not. ' {%fwyﬁg
e

DC (Mr. Dratell): Now with respect to -- well;‘ifxghag role

changes, or is there -- are we ever“%ﬁ&ﬁ@~€@ﬁget a

definition of those terms adjudic# ‘function in a

matter that we can at least get -pur haﬁﬁs around,

or for you to get your hands arounﬁkﬁo that we know
what it means? ' :

PO: Prcobably on Tuesday after i "get home, after I
finish up this week's se551oq$x} will inquire from
Mr. Altenburg what he means by that.
\’:14 ) s
DC (Mr. Dratell): And w1ll?we\be %%”
PO: I haven't sent agythln -to Mr. Altenburg, nor has

Mr. XXXX, or. anyone else that hasn't been
furnished 1ﬁ voluﬁ?ﬂ%us copies to every counsel;

right? o i
DC (Mr. Dratellf. And so in your questionnailre you own a
Koran:, ", A
WQ?'”M \\M
PO: Yes, I do.
%%\’; ) \\, &
DC (Mr. Dratell): Have you studied it?
PO: I wrote in there also that I would not call myself

a student of the Koran. I have looked at it. It
was given to me in Saudi by cne of the Saudis with
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whem I worked, and he referred me to some verses,
and I looked at them. If you have ever been in

Dhahran at night there is not a lot to do on the
alr base there.

DC (Mr. Dratell): And I assume it is in English?

PO: It is a —-
. . A

DC {(Mr. Dratell): Combination. 5
PO: One side is English and one side is Arabic,. P %
DC (Mr. Dratell): And you obviously read the Engllsh 81Z%g&,

and nct the Arabic side. Fa "

‘5,_

PC: Yes. Obviously, I read the English sﬁde,&not the

Arabic. Co
DC (Mr. Dratell): Thank you, sir. I
PO: Thank you. Trial?
P (LtCol XXXX): Yes, sir. First of all on the advising

the members on the law, do you ;ﬁ will you be able

to give all the membefﬁ equal @blce regardless of
rank or their legal hackground they may or may not

have? =§%\§;

PO: In the military" order Ehe President said that the
commission 1%g be the triers of fact and law.

That's wha “and that is what we are going
to give hi%ﬁ

P (LtCcl XXXX): : Régérding the relationship with
Mr. Altenburg, first of all if you are looking at

youksrec rd'he would note that you had combat
experle as an infantry officer in Vietnam. Is
that rlght sir?
\
PO: Yes.
P (LtCol XXXX): You have five bronze stars; is that

right, sir?
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FO:

P

{LtCol

PO:

P

(LtCol

PO:

P

{LtCol

PO:

P

(LtCol

PO:

P

{LtCol

PO:

P

(LtCol

PO:

P

{LtCol

PO:

Yeah.

XXXX): He would also note that you had ten
years experience as a military judge?

Right.

XXXX): Sir, as a military judge did you have

occasion to know the cenvening authority? gf%“
Yeah, right. |
XX¥XX): Did you ever have the occasion to HEN%"‘L y
friends with the convening authority? & % %

. . g
I say the conly friend I was with was guy w@o ran
a special court once down in Vincenza. wWé aren't
friends really with three star and® two star
generals when you are a light c-sonel ‘o colonel,
but if you are talking abkout
acquaintance where I knew th I wouldn't
call myself and General Lus or G@ﬁeral Keene,
or -- I wouldn't call us fr¥ nds%yyou know.
XXXX): They were acquﬁ%gtance§ like that?

Right.

XXXX): How did you handle that situation? I
am sure thatayog werg ‘impartial and fair?

I never w&@% d aﬁ%ut it. I just did my job, my
duty. g

o

XXXX) A xSit%%Ho you care what Mr. Altenburg

thlnks ‘about any ruling or decision you might make?
Qw}

No, ﬁxb@ want to ask what I think Mr. Altenburg

wants from me?

XXXX): Do you know, sir?

No, I asked would you like to ask me what I think
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P (LtCol

PO:

P (LtCeol

he wants?
XXXX): Yes, sir.

Okay. I think John Altenburg, bkased on the time
that I have known him, wants me to prcvide a full
and fair trial of these people. That's what he
wants. And I base that on really four years of
close observation of him and my knowledge of him.
That's what I think he wants. A,

XXXX): Do you think there would be any 'fm%

repercussions for you if he disagreed with a ruling
of yours or a vote of yours? . -

PO: You all went to law school; right? , .
P (LtCol XXXX): Yes, sir. ' e e
% s,
PO: Remember that first semester of law schowﬁ and
everyone is really scared? %,
P
(\ N
P (LtCol XXXX): Yes, sir. A .
i A &

PO: Well, I went on the funded p?ﬁ%;am and all the
people around me were ‘regally scared, but I said to
myself, hey the worst thgt can happen is I can go
back to being an infantry officer, which I really
liked. Well the worse thiing that can happen here,
from you all's. w%éwp nt if you think about that,
is 1 go baCkﬁLO ¢tt¥ng on the beach. I don't have
a profe581onal career. Mr. Altenburg is not going
to hurt mé ' ayﬁy

P (LtCol XXXX): %%51r. Nothing further, sir.

DC (Mr. ;xgﬁst one thing, sir.

PO: Sure T

pc (Mr. Drangf With respect to —-- I don't know where
this was part of the packet --

PO: That's all right.
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DC (Mr. Dratell): This is the list of the nominees for
presiding officer. I don't know if it is already
in the packet, but if not we could just mark this

as an RE,

PO: I haven't seen it, but you may mark it as an RE.

DC (Mr. Dratell): Okay, and that would be RE -- is that 13
that we are up to? .

AP (Maj XXXX): Colonel Brownback, I just note that that % .,
is an attachment to our defense filed motion thag ’
is presently before the court. 2% N

A .

PO: We will just do this and we can put it inp th@%gext

one. o

Review Exhibit 12 was marked for the recordi .

ADC (Maj Mori): Defense counsel has p#oyfé%g!%pe court
reporter with the two sheetsfofﬁtﬁg list of

selection for the presiding@%fficefs.

PO: Ckay. & %  '

DC (Mr. Dratell}): I have ngt%j;égfugther, sir, thank you.
PO: Prosecution, ch%lfznge? :

P (LtCol XXXX): UNo,

PO: Defense? - . "

g k\ %@

oC (Mr. Dratell)ﬁ MW&S, sir, on the same grounds basically
yesté&dag that we explored again today which is the
rel&@%on&hiﬁ with the appointing authority and also
on the == alsoc on the advice to the commission
’mggbéré:on the law and also --

PO: Okay. Just a second.

DC (Mr. Dratell): &nd also the lack of definition of
Mr, XXXX's role and impact that that would have on
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PO:

DC

PO:

DC

PO:

DC

p

both on the presiding officer and the commission as

a whole, the other members here individually who
are in combination.

QOkay.

(Mr. Dratell): And also the ground that was raised
yesterday with respect to the speedy trial issue
and comments either were or were not made I was no;x
at the meeting so it was impossible for me to
say —-— “‘i

A
Predispositiocn?
"&‘x i %"“ )

(Mr. Dratell}): Yes, exactly. b
Okay, what else?

ii‘\\(\ %V{:.,

(Mr. Dratell): That's it. Pl

{(LtCol XXXX): Yes, sir, the governmentV%\

challenge. First of zll, the r@le ofMr. XXXX we
believe is just an cbjectionh to Mr yXXXX s role.
There's no evidence that affect@xyour impartiality
and in fact throughout this £$§s clear that we have
gotten a very 1ndependgpt pre81d1ng officer who is
not swayed, certalnly would not be swayed by

Mr. XXXX and he does’ n amd has not provided

legal advice, is- ‘nok p ding legal advice. We do
not believe tha& is %yreal basis for challenge of

you, sir.
' \ m

The relataonshlp wath Mr. Altenburg we believe that
is not oblematlc Again, we have a very
1ndependeﬁt&pre51d1ng officer, Mr. Altenburg is
lookt ﬁ%@t various people as candidates and he
g@@macross somebody who happens to know his
eputation, sterling reputation as a military

cjudge, ,He is looking at a military record and has

seep combat experience in Vietnam, he has seen five
bronze stars, heroism in Vietnam, somebody that can

stand and not be afraid to say no to Mr. Altenburg
or anybody else.
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PO:

P

DC

PO:

DC

PO:

DC

PO:

P

DC

(Mr.

Dratell}): Yes, that's correct. Vaf?

1 appreclate the comment, but I would have the
gunny note that I don't agree with heroism in
Vietnam, but go on.

(LtCol XXXX): Yes, sir. We would also note ten years

as a military judge. That makes a presiding
officer stand out with somebody who has an
exceptional amount of experience as the military
judge and that's somebody who knows how to maintain
integrity and independence. And we believe thatg%
there is no grounds for your challenge, sir. i

fms;,

IS '\'{E:

Dratell): Thank you, just so I can artlculatéxtwe

subsets of the challenges. ©One is that w1thx%‘%x
respect to the relationship with Mr. Altenburg.
is also with respect to the perception of the
. f% P
public, the panel. { iy, :
: e B

Major Mori's 912(N)?

He is writing a motion on tbatrfwxby

Dratell): And the same with réspect with Mr. XXXX

as a result of his employment with the department
0of homeland securlty%gnd hlg position there and so
those are in conjuggt; W&th the substantive.

Okay. . %@ ’”x;y

(LtCol XXXX): Well, sik; first we don't accept that

as the standard and second of all we don't see how
that is such a bad appearance. Someone who has
been a dlstnact attorney becomes a judge. Does
that mean that he is biased? So somebody who works
at . “PRETC who is now helping administrative matters
now-. for he commission. How is that a bad
appearance And your appearance with your

round and experience as a presiding officer we
feel that there is any bad appearance on

Dratell): Just that -- we don't have a situation
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PO:

ADC (Maj

PO:

ADC (Maj

PO:

P

{LtCol

PO:

where someone was a district attorney and is now a
judge, we have someone who is still a district
attorney and is now the assistant to a judge who

may have adjudicated functions in a commission
process.

Okay. I have considered the challenges made by the
defense. I am going to forward a transcript of
volr dire which contains a reference to RE 12, so
that will go alcng with it. The transcript -- that
will include the transcript of the challenge and
the prosecution's response. In addition, Majo%
Mori, that motion on the 912 (N) matters and your
motion on the adjudicative function advice<and your
motion on the impropriety of the presidiﬁ@f%@f;cér

providing legal advice -- you understa@diwha€%%‘am
saying? T *

. . . w w‘s'\’x )
Mori): Yes, sir. S

Can you have those to opposingmsognqglwby the 7"
You notice how much time I am gzvr%g&wou, for me
that is a heck of a long time.“ Apd that way they
can comment -- no, so thi }ill&get up to

Mr. Altenburg all at the same*time so he can
consider your request for a different standard --
for a standard so he,can.consider your motion
concerning whether. or, not*J should provide advice
and your motion ¢en ef§% ' the adiudicative advice
all at the same‘time %ou get it on the 7, trial,
and you have -it back:to, your comments ready by the
10" and I will t¥y to get all of this stuff in to
Mr. Altenpirdgion the 10" because he is the one that
makes th%}@éciéion.

% %%§é§~8ir.

Okay. ™%

#
XXX%&; Yes, sir.

Okay. Under the provisicons of MCI 8(3) (A) (3), I am
nct going to hold the proceedings in abeyance.
Now, before I call the members in I am going to ask
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this question; who is lead?

DC (Mr. Dratell): I am lead.

PO: Okay. I am going to tell the members that when
they come back in. Okay?

DC (Mr. Dratell): Yes, sir.

PO: I am going to call the members in and then we wiLIW

go through voir dire with them generally, okay?
Ready? Call the members. :

Please be seated. The commission will co
order. Let the record reflect that all the

present when the commissioned recessed ﬁge once
again present. { -

The members are present. F%M%;\vaf

Mr. Dratell, vyou are the lead attorney for
Mr, Hicks; correct?

DC (Mr. Dratell): That's correct, sir,

P0: That means, members, generally when I call on the
defense, generally he widl be speaking for the

defense. However,.: 1ﬁk OPﬁMOIl or Major Lippert
have been cast they“

%,

Have all memb@ﬁg completed a member questionnaire?
Apparently §o e

Both sidggkﬁave _been provided a copy of those
questlonnalres°

U Y My
P (LtCol XXXX) %m sir.
DC (Mr. 5?&telli: Yes, sir.
S .
PO: Apparently so. Trial, please have the a

questionnailres marked as the next RE,

P (LtCol XXXX): These will be marked 13 Alpha through
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Echo at this time.
PO: Those questionnaires will be sealed.

Members, there has been an cbjection to my
instructing you that I will instruct you and advise
you on the law. I have not granted that objection,
but I am telling you that a motion will be
forthcoming on that objection that you all will be

seeing at some later time. Keep it in mind. né
Right, defense? e .,
DC (Mr. Dratell): That's correct, sir.
PO: Okay, members, several of you indicated An

questicnnaires that you had some apprehension’ £Sr
the safety of your families because of your
participation in this military commi'ssicti~.and the
release of your names to the publies, I can't go
back and unbell that cat. But d@&all ‘menbers
recognize that it wasn't the trlal or -defense that

released your name? Apparenbkyiglk’members
recognize that. Al

Will the release of the names,\of your names,
affect in any way youf*ablllty“to listen to the
arguments of trial and defense and serve as a

member in accordlng t0awo%$ duty in this case?
Apparently not. s f

Counsel, you E%zhxggzﬁéd that you intend to refer
the voir di: « of U.S. v. Hamdan and focus
question 5% the mémbers based on that voir dire.
This is the sam@, this is RE 10 and 11. You all

still gofhéxq;t that?

P (LtCol XXXX).: Yesi sir,

bC (Mr. Dfatelﬁﬁy Yes, sir.

PO: Mr. Hicks, once again this is the exhibit that
counsel have in front of you. You weren't here,
but Mr. Dratell -- some member of the defense team
was here for all voir dire; right?
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PO:

ACC:

FO:

Dratell}: That's correct, sir.

Do you object to them basing their questions cn
this?

No, sir.

Okay. Okay, Members, I asked you all several
general questions yesterday. Any member want to
change the answer to any of those general questiéns
I asked about your participation? Apparently npt.

A

Members, right now I do ask you this, probably the
most important question of all of the voir dire:
Does each member understand that he must dlsregard
anything that he may have been expose: to in any
way and decide the case of the Unitéd S@&tgs v.
Mr. Hicks solely on the evidence & ﬁgewiaw
presented to you in this courtroem? - Apparently all
members understand that. e T

TNy
Members, 1f counsel ask youﬁﬁ‘huestlon and it is
going to take you into a cla531f;§d area —-- you all
know where that is, they don' so 1t is on you to
say can I hold that foxr a closeéd session. They
aren't gocing to keep re%andlng you of thart.
Apparently all members” uﬁ%ﬁ%stand that.

General voir dlﬁg, trlal?

‘%
o e

P {(LtCol XXXX): Thaﬂk you, gir. Gentlemen, I am

PO:

Lieutenant Colonel XXXX, U.S5. Marine

Corps. AT the table with me is my co-counsel,
Major XXX%§§nd my paralegal, Staff

Sergeant X .  Together we represent the
Ug%ted"ﬁ%ates of America in this case.

”Just a gouple questions. First of all, since

arr g here at Guantanamo Bay and up to the
present has any member been contacted by the media,
any contact with any media?

Apparently not.
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P {(LtCol XXXX): Anticipating the trial date may be in
January and there may be further trips to
Guantanamo Bay, 1s there anything in any member's

professional or personal life that may impact their
ability to act as a member?

PO: Apparently not.
f“
P (LtCol XXXX): Does any member receive, have any .

specific briefs, informaticn of, have any knowleége
specifically about the facts in this case?

PC: Other than what you received in the packet ﬂ%%orgxw
you? Apparently not.

P (LtCol XXXX): Each side in this matter is entlﬁied ple)
a fair trial and this of course w1lf§ﬁ®quf?e¢your
focused attention. Now, is there “an; thlngﬁat all
in anybody's background or life or oth®uwise that

may interfere with your ablllty eg%glve each side a
fair trial? £

PO: Apparently not. E ‘
P (LtCol XXXX): That's all I have, sir.

PO: Mr. Dratell? R

DC (Mr. Dratell): Good morni %+ T am Joshua Drateli. T am
civilian defense coun el for Mr. Hicks seated here
next to me.- _Also aré detailed defense counsel
Major MicHag Mori, United States Marine Corps,
and ManI e1frey Lippert, United States Army.
Major Qpr~§%fll conduct the jcint voir dire of the
commla§;o efibers. Thank you.

A i .
ADC (Maj Morl) Good morning, members. Do all members
greexthat the President has ordered that Mr. Hicks
be" prov1ded a full and fair trial?

PO;: Apparently so.

ADC {(Maj Mori): Colonel XXXX, in your opinion what would
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CM

ADC

CM

ADC

PO:

be required for a fair trial?

(Col XXXX): I believe first and foremost a fair trial
must be transparent and understandable to both the
public and the defense and the prosecution. I
think a fair trial must alsc include members of
this commission te be fair and open minded and
judge this case on the merits that are presented
before us and not any external information that may

have been gathered by the commissiocn by some other
means. v -

(Maj Mori): Do you think it is important to have'ﬁlve
witnesses here so that the defense can confr@nt _
witnesses against Mr. Hicks? e \§y

(Col XXXX): I think that would be your choice on ﬁhgt
and if you choose to do that we wilf‘lr@ﬁeh to that

openly, with an open mind and understand;ng, to try
to understand it.

(Maj Mori): Do you think to be a- é:%; trlal it would be
fairer if witnesses were brou here to testify

against Mr. Hicks vice --~ %gSy
Yes, Colonel XXXX? 4, ”

o

P (LtCcl XXXX): I am going to&ohjecg gir, this is

PO

ADC

CM

ADC

argumentative., . . Sy

Let's let him?efgue jD@t for a second. Ckay?

(Ma3 Mori):
defense.

_ ‘just a piece of paper that the
ég;dn 2 ask questions of?

{Col XXXX) ¢ My pefbonal opinion, the ability to look
at, somebd@g and hear their answers is probably
advantageous for me to better understand the facts
llnut egcase. Whether that's the case or not
because of the logistics I can't say. I will
just -- I will judge the facts as they are
presented to me in either way.

{(Maj Mori): Do all members agree with what Colonel
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XXXX expressed?
PO: Apparently so.

ADC (Maj Mori): Would all members agree that it is
important for a fair trial for both sides to have
access to the same evidence?

PO: Apparently so.

ADC (Maj Mori): Would all members agree to have a falr
trial, it is important to have both sides to

sufficient time to prepare and investigate the
case? {W E

PO: Apparently so.

ADC (Maj Mori): Do all members understand that 1tx%%”more
difficult to go back and investigate things that
have occurred after a substantlai%peﬁfod cf time
from that event?

‘x\f

PO: Apparently so.

ADC (Maj Mori): And that delay, that time period may cause
the need to conduct mo%@ work and investigation?

LY

PC: Apparently so. %%@ :

ADC {(Maj Mori): Does émy gxmxkr agree that tc have a fair
trial and holﬁasomeohe responsible for their

conduct that 1% is™enly fair that that person know,
before tgﬁg W something, that it is a crime?

PO: We havg’a%%ggytlon from Colonel XXXX.

CM (Cel XXX Y. Slr, ‘T believe that you are asking me to
efpret whether the law is valid or not and T

sl tktplnk in this forum right now that we should
answer that question.

ADC (Maj Mori): Sir, I am not asking to interpret the law.
I am asking -- looking more to judge and to look at
the members' individual views and how their
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PO:

ADC

PO:

ADC

PO:

ADC

PO

individual view would be. That's really what I am
asking right now to determine --

(Col XXXX): Sir, in my person opinion, ignorance of

(Ma]

(Maj

{(Maj

(Maj

the law is not a defense.

Mori): Does any cother -- does any member believe
that it wouldn't be fair to hold someone
responsible for doing something when they had no
idea that it wasn't criminal. _ e
You got the panel -- at least you got the presiding
officer confused on that one. Members, do all ’
members agree that if the legislature of Florida if
I was hula-hooping in Orlando on the 1°%. @f*July'v
2001 and on the 1°'of January 2002 the leglslature
of Florida passed a law saying that hula ~hooping as
of January 1, 2000 was unlawful, wouldwybu all
agree that's bad, makes it an ex pos facto law?
Apparently all members agree w1b@ that" There, can

you state -- . \Vﬁ\

Mori): Yes, sir. I should hat =pﬁﬁ it simply,
sir. Do you think that the pririgiples or does any
member believe that the principles of freedom of
speech, racial equality, liberty, and justice are
principles that only belong to America or do they
belong to all of mgxflnd°

What do you mean by that7 I am really asking, what
do you mean? e

Foy Wi
Mori) : Ar’“fhozixﬁrinciples that in the individual
members' views apply only to Americans or to all
people%ln the world?

YOUNM@Qn do?the members -- do you mean does
Brownbé@k&w1sh that everycone in the world had all

‘those freedoms that you just talked about?

Morlq. Yes, sir.

Yes, I do wish that everycne in the world had all
theose freedoms that you talked about.
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ADC (Maj Mori): All members agree?

PO: Apparently so.

ADC (Maj Mori): And do you think it would be fair to hold
conduct committed by a non U.S. citizen not cf the
United States and condemn that conduct when U.S.

citizens could do that conduct in the United States
and would not be ccondemned.

P
RN

P (LtCol XXXX): Sir, I am going to object again. Thig+
is just not narrowly focused to determine whethex
there is any bias on any part of the member "y

P

PO: Go on. If you can make them understand that -
question, then you can ask it. a

ADC (Maj Mori): In conduct, is it fair for cqnductx

committed by a non-U.S. citizen ‘in another country,
for the U.S. to condemn that condu@ yet if a
U.S. citizen did it within Unlted >tates 1t would
not be a crime. Do you thlnk

PC: I cannot answer that question?&ﬁMembers, can you
all answer it? = )
S
’ \ B
CM (Col XXXX): Not yet. . =
-, L \‘{ P
CM (Col XXXX): I don't. understand the question. Give me
an example. ﬂf%%

ADC (Maj Mori): Y&, séﬁ $8ir, if I may —-

)«
POC: Excuse{me, that is Colonel XXXX and Colonel XXXX
sald ‘not yet
ADC (Maj Morl) “Whatever it was that a U.S. citizen in the

United ‘States could do scmething and would not be a
crige, do you think it would be unfair for the
United States to say that if a non-U.S. citizen did
it in another country to say that that conduct was
criminal even though for a U.S. citizen to do it in
the United States it was legal? To impose higher
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standards on non-U.S. citizens and not in the U.S87?

PO: Who are you asking the question of, Colonel XXXX?
ADC (Maj Mori): Yes, sir,
CM (Col XXXX): Make sure I understand your guestion. You

are saying if a law did not cover a U.S. citizen
and he did something in the United States clearly
he would not be held acccuntable for that action;-

correct? ;,% kS
ADC (Maj Mori): Yes, sir. '
B T ‘ .
L E K 5 : w0
CM (Col XXXX): I am dissecting your question. So*if . thaty

same person was not a U.S. citizen, coggucted that
same act in another country, ke it hls O or ‘some
other country other than the United Stat®s “should
the United States hold that 1nd1v1dy@l accountable
for that action?

o,
<y

ADC (Maj Mori): Yes, sir. é% :
CM (Col XXXX): Is that a fair repf£§§£tatich of your
question?

ADC (Maj Mori): Yes, sir. ﬁﬁ%c .

CM (Col XXXX): As far as- U S€ f2§? do I think it would be
fair to hold them accountable, no, I don't think
that would be Fatr. Would I -- if he fell under
the jurlSdlCthD of international law or for
whatever recasen fell under the jurisdiction of the
U.S. then ﬁear y kbecause he is cutside of the
conting nt”" United States, then yes, I do think it
would-be fa ¥ to hold him accountable.

'4 % 3&;\@ ..... \Vt\w
ADC (Maj Mofi) "Bo all members agree with Colonel XXXX's
interpretation? (Indicating) Thank you, sir.
,
CM (Col XXXX): You're welcome,
ADC {(Ma7j Mori): Do all members agree that it is important

for soldiers to distinguish themselves from
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civilians in combat zones?

PO; Apparently so.

ADC {Maj Mcri): Lieutenant Coclonel XXXX, how would you
expect a scoldier to distinguish themselves from
civilians?

CM (LtCol XXXX): 1 only speak for the United States, but

the distinct uniforms, for example American flag

patch, something that separates you as an Amer1c§n=z
scldier. R

ADC (Maj Mcri): Would you expect different countriagxtoa. 

L e
have different ways to distinguish themséigﬁg?ﬂyﬁ

CM (LtCecl XXXX): Different countries, vyes. {% %% -
ADC (Maj Mori): And different cultures? '», \ j

. o,
CM (LtCol XXXX): Well, that wasn't the, orlg%na; questlon
ADC (Maj Mori): I know. I am just Qddlng to that Would

you expect different cultures to have different
ways to distinguilsh themselvesy cultural

differences? ~%%
4
CM (LtCol XXXX): Cultural @1f€%xences, yes.
S %f i

ADC (Maj Mori): Do you thlnk a ‘soldier can distinguish
themselves from. :v1lrans by what their actual

conduct theﬁﬂare elgaged in could distinguish them,
sir? & ; #

CM (LtCol XXXX)")

ADC (Maj Mo 2& : Su@h as flying a plane would be obvious
at‘you sare in a military marked plane?
\ .
% R
CM (LtCol XXXX):: Correct.
g

ADC (Maj Mori): Do you think being in a trench, front-line
area would distinguish --
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P (LtCol XXXX): Sir, I am going to cobject again. I
mean the proper way to litigate this case is to put
on the evidence, argue what we think the law says
and then make argument at the end of the case. The
defense counsel is attempting to argue his case,
his entire case to the panel and trying to get --
trying to elicit an opinion on something that they
have heard no evidence on, not seen the law on, and
it is the unfair way to hold these proceedings.

A,
%,

PO: Thank you. Members, you all are being asked an,.. xxgk
opinion. Does any member believe that they are*as "
they sit here right now an expert on the law of%w ’

war, law of armed conflict, international %ﬁw ogﬁ
whatever law you are going to be looking at
Apparently not. Go on.

=t

ADC (Maj Mori): Yes, sir. Would all member§§%ﬁtee w1th the

principle that actions speak louder tﬁ n words?
L e

PO: Speaking for myself I agree W}@p that ‘as a general

rule. ",

;A% W

ADC (Maj Mori): As a general rule,. is there any member who

disagrees with that as a general rule?

X >

PO: Apparently not. - s
ADC {Maj Meri): Does any mé%%er ﬁﬁve any knowledge

regarding the cdnflict;in Kosovo in the late 1990s?

PO: Generallzlng%kno %%dge, I was stationed in Germany
at the tlme = We d troops there in Germany.
By N
N

ADC (Maj Mori)gé ﬁﬁat\pegiod of time, sir?
A R

PO: I got, to” ermany in '96 and I left Germany on the
§3rd of "May 1999,

ADC (Maj Mo%% ' You had no knowledge, actual involvement of
support of operaticns or --

PO: I sent a judge there.
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ADC {(Maj Mori): Any other member have any knowledge about
any conflict in Kosovo?

Negative response from all members except the
presiding officer.

Does any member have any knowledge about the
conflicts in Kashmir between Pakistan and the
government and the Indian government?

fﬁ
%,
e
PO: Are you talking about any knowledge other than P
generalized?
ADC (Maj Mori): Just general knowledge, any knowle@ge at %y
all? R S
N
g, 21 %’*
CM (Col XXXX): You mean do we know what had happened? °
% -, E . W ¢
ADC (Maj Mori): It exists, yes, sir. o, .
LT ¥
CM (Col XXXX): Yes. o N
N
PO: Does any member not know tﬁfr‘there«is conflict in

Kashmir? Apparently all membersxhave read some
records of it. )
5N ¥

ADC (Ma] Mori): Beyond just generalrzed specialized
knowledge, has any member recelved any specialized
reports, briefs,. read an? articles or any boks on
it? ?.%& Sy

PO: Apparently notx%‘ a

ADC (Maj Mori): Are %ll members aware that they are
appointed’ to four military commissions that are
occurri at ‘the same time?

PO Af%\members know you are here. You have been
appoinﬁ@d to four military commissions. They are
occurring seriatim, not at the same time. I am not
holding a joint military commission.

ADC (Maj Mori): Yes, sir. One after the other?
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PO: Right.

ADC (Maj Mori): As you are deciding issues cf law for the
first times, do you believe it will be difficult to
keep legal issues separated from the different
commissions?

PO: Apparently not.

ADC (Maj Mori): Colonel XXXX, you say no. Why do you r
feel confident in that? ,%%

CM (Col XXXX): I work in the XXXX career field and :
I run an organization for 300 people and g end
about 800 million deollars a year. I have manyw
many, many issues on my takle at one ti in any
given day. I can keep those separate, and believe
me these four cases I can keep the fadts separated.

PO: And the law? w Y
CM (Col XXXX): And the law.
ADC (Maj Mori): Do you think it mﬁkég‘le:dlfficult when you

have to hear the cases if the“cases are heard right
one after the other the one day to the next day
versus if there werewbreaksin between?

&

PO: Are you asking Colonel

ADC (Maj Mori): Yes, .sir. I orry.

d

CM (Col XEXXX): Ipéﬁon E make a difference to me.

ADC (Maj Mori) imDoes any member feel it might be difficult
to keep the facts or legal issues separate from the

fofmxt}fferent commissions?
N e
PO: Apparehtly net.

u,

ADC (Maj Morl)f Does any member believe that having
members, different members sit on four -- the fourx
different commissicns would be fairer?
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PO:

ADC (Maj
PO:

ADC {Maj

PC:

P (LtCol

PO:

P (LtCol

Does any member believe that that's their decision
to make?

Apparently no member believes that's their decision
to make.

Mori): Yes, sir. Sir, one second please,
(Indicating) _
Mori): Sir, no further general voir dire mé
questions. (T
Colonel XXXX? o, %,
P, . -, %‘if
XXXX): Yes, just one question. Will aﬁl o

members be able to keep an open mind ndioon81der
evidence as presented and consider theéwldw as it is
presented and make that fair determigati%y?

Apparently so from all membera% f1¢ \w

%,
r '1 - W

I intend to allow and condugt qﬁestlon of members
cutside the presence of other members Does any
member or any counsel object?%g

3
E

XXXX)Y: No, sir.

%% %
DC (Mr. Dratell): No, Slf&%&%

PO:

Members, we e about to go into individual voir

dire. Unde¥, the“ru¥és I am required to determine
what matterfxﬁg cansider concerning a challenge if
one were Baﬁbe*made against any member, including
myself,; shotld be forwarded to the appointing
authdrity for his decision. I am also required to
deﬁ%r@gne if the proceedings should be held in
abeya ceswhile challenge is being ruled upon and
alsc® réqguire to determine to keep the voir dire in
proper bounds. That's why I will be remaining in
the courtroom for individual voir dire.

We are going to recess for 15 minutes and start up
in 15 minutes. I will come in and we will bring in
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the first individual member. Okay?

P (LtCecl XXXX): Yes, sir.
DC (Mr. Dratell}: Yes, sir.
PO: The court is in recess.

The Commission Hearing recessed at 1051, 25 August 2004.

F,
The Commissions Hearing was called to order at 1114, a AN
25 August 2004. L
&, ..:,;:
PC: Please be seated. The commission will come te ™

crder. Let the record reflect that allgpﬁrtleg
present when the commission recessed arexonce agaln
present. We have a new court reporter, Sergeant XXX
who's been previously sworn. The ”g”

commission members, other than mysel%ﬁ@nd Colonel
XXXX, are not in the courtroom. . R %

v
Trial, individual voir dlre.o§%% @h; I'm providing
Colonel XXXX a copy of hlS uesth%gmalre which
was previously marked as an“RE. . Trial.

P (LtCol XXXX): Sir, we have none other than that which
was already asked yesterday.

PO: Defense? ”ﬁxq

DC (Mr. Dratell): Yes, % do; sir, if I may. Good morning,

Colonel XXXX%

CM (Ccl XXXX): ﬁgood moﬁ@anq

DC (Mr. Dratell) %§ESterday there was some discussion. I
am®syre if it was with you specifically, but it was
certaifly with all the members and it was again

" this morning about limiting your consideration to
whaE}the evidence is in this case with respect to
Mr. Hicks. You also understand that the charge
sheet has no evidentiary value at all?

CM (Col XXXX): Yes, of course.

42




DC

CM

DC

CM

PO:

DC

PO:

DC

CM

DC
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Dratell): And you give it no weight?

XXXX)Y: Correct.

Dratell): BAnd with respect to the facts, in terms
of the President's order declaring Mr. Hicks
eligible for this commission, as a factual matter,
has no weight whatscever in this proceeding?

£

XXXX): Correct, aﬁ%

ﬁ:? ’

Would you -- let me just -- it has weight %§®to ¢
whether or not he was jurisdictionally brougﬁt heke
correctly under the requirements.

Y A%
Dratell): But I mean as a matter of ev1aent1ary
fact in the context of the elements of*%h&
offenses. M
E . \g\
Yeah. L e
ﬁa ‘g %“%

Dratell): And you have been’ 1nvol @ in
courts-martial in your caﬁeer lﬂ%ﬁ e military?

XXXX}): Yes.

Dratell): As a memberxof %@e court-martial -- as a

uror rather? e 3 ‘?
. (N

XXXX): I've pé%ﬁkgkjﬁrér. I've been a witness.
I've been awspgcm I+court-martial convening
authoritg&bn two different periods.

Dratell):w%%hd you've never acted as judge though?

A, ‘,&

XXXX)is ﬂg \

7k w%%

ellﬁ% And have you ever been involved in more

one court-martial at a time with a similar set

of fdcts or a similar set of legal issues.

XXXX): As a convening authority, vyes.

43




DC

CM

bC

CM

DC

CM

bC

CM

bC

CM

{Col

(Col

{Col

(Mr.

(Col

Dratell}: But have ycu had to make determinations
of fact or law about separate courts-martial at the
same time, the way you will in this case?

XXXX): That's -- as a captain, I ran numerous
summary courts-martial, where as the summery
court-martial officer you are making determinations
of fact and law. I would —-- it's been a long time,
but I'm almost positive that I ran mcre than one
summary courts-martial at the same time. &a

Dratell): Can you tell us how -- and Colonel ¥HEXXK
did during the group voir dire, but could you tell
us how for yourself you will keep all of t@gge uugw
cases and all of the facts and legal issues™ =, ‘
separate so that you can make an individualized
determination as to each person befor% you?

XXXX): The same way that I keep other'impgﬁtant
matters in my duties as a commissioned officer
separate. I

O

Dratell): And dec you also ~;d§£§%&%§ that these
proceedings may last longér “than the average
court-martial, the trials of Bhese cases may go

well beyond what an ordinary court-martial may last

in a day or two dayamghét these may go on for

several weeks? ﬁ%X o
N \y‘

Dratell): Aﬁﬁwﬁdﬁgunderstand that that may make it
more difﬁ%@ﬁltlto;compartmentalize, properly?

XXXX): Yes,

XXXX): E ¥hink that's a matter of opinion. If I
have tqwjuétrtoncentrate on four separate things
over=gn.extended period of time it is probably less

than whit. I do on a daily basis than duties right

Dratelf{): and I know you've read MCO Number 1 -=-
and you have, I assume?

XXXX): Yes.
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Dratell):
that you have been given. And you don't have to
worry about it and I'll read you the section it
talks about the admissibility of evidence. It's

, Military Commission Order Number 1, and it

says evidence shall be admitted if in the ocpinion

of the presiding officer, parentheses, or instead

6 (D) (1)

if any other member of the commission so request at

Because I know it's part of the package

the time the presiding officer renders that

opinion,

the opinion of the commissiocon renderedwat
that time by a majority of that commission, @%ose
parentheses, the evidence would have a probat

ve

value to a reasonable perscn. %% %%

Now, that section essentially leaves toﬁthe “&
presiding officer the question of adm1551blllty

?e

unless a member requests a vote c¢f Ehe entiré

commission on that piece of ev1dence i Ig@%hat the
way you understand it? ", R
. o Py
X¥XX): Can I see 1it? e LA
f{fﬁ ) ’ t‘j%. _ 5
Dratell): Sure. (N "
“,
I'm passing it to him:
ks §

XXXX viewed the documgg%n";f
XXXX): VYes, 81r ﬂg%f
Dratell): And eggentlally, what that does it gives

the comm1551om;at the request of a single member of
the commlsgézn‘to override the decision of the

presiding™g

v1dence

XXXX) -

Drat 11):

%és

™,

¥

icer on a gquestion of admissibility of

o)

And are you prepared to exercise that

responsibility when you deem it appropriate?

XXXX) :

Yes.

45

% L



bC

CM

DC

CM

cC

CM

DC

CM

DC

CM

pC

CM

(Col

{(Col

(Mr.

(Col

{Mr.

{Col

(Mr.

{Col

(Mr.

{Col

Dratell}: And are you prepared to do that in an
affirmative way and not necessarily to wait and
look around for the other commissioners to see
whether they are all in agreement to do that when
you feel it is appropriate to do sc?

XX¥X): Of course.
Dratell}): Now, we've also had discussed -- and the
presiding officer mentioned it this morning -- that

he will from time to time advise the remaining
commission members on legal issues. He also sald
you're free to accept it, to accept that of "«
counsel, to accept your own opinion as to legaf

issues. You recall that obvicusly? P ?% g

XXXX): Yes. a Ve
4 : ;
Dratell): And you're not a lawyer? 8 \\\w%
L‘) \5\

XXXX): No. N
Dratell): Have you had any. klnd ogfspecialized

legal training of any kind?"™ %&
XXXX): Military. . ¥

Dratell): And what.wgﬁ%g‘thét be?

/"‘3'

XX¥XX): Senior Offlcer s Legal Courses, things of
that line. .mﬁﬁ }‘

Dratell) éﬁ%w, as'bart as the presiding officer's
1nstructlon}§o you, he said that you would not be
requlred to" accept his version of the law. But
would&\ be fair to say that because he's a lawyer
and a. f er military judge for a significant

pef;od 5% time that it would have influence on you?

*'\x

XXX%):; No more influence than yours or the
prosecuter's. T mean, I can read, and so I will
read it. If I don't understand it, I will ask

enough people until I am sure I understand what it
is.
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DC {Mr. Dratell): Well, that raises another guestion, how
do you foresee getting the assistance you need to
make the independent analysis, that is your
responsibility as a commissioner to decide whether
it is the presiding officer's version, the
defense's version or the prosecution's version or

some combination of that, that that is going to be
what your position is?

ﬂ“
CM (Col XXXX): Well, I'm sure we'll be in here, and 1ffl% :
have a question, I'll ask. e ‘&\
)2‘3& " 7
DC (Mr. Dratell): Now, have you ever made legal P T
determinations before of the type that we're.
anticipating in this case? . % iaf”
/ :
CM (Col XXXX): Of the type that we're antlc1pat1nq ﬁﬁ
this case, no. s Mk}
DC (Mr. Dratell): Are you comfortable g; uncomgortable with

that responsibility, not havﬁ@g necessarily the

training or experience dOlﬁg ie?
i kS

CM (Col XXXX): I'm not uncomfortablew%itﬁfit.
<

DC (Mr. Dratell): But it's n&t £he %sual court-martial
experience that you've hé%?s

CM (Col XXXX): 1It's the samgxtype of thing in the sense
that you determlﬂe law It's just different laws.

F N,
DC (Mr. Dratell) ﬁ%wAfI want to turn to something else
that was, broum%

t. up yesterday, just focussing on
one paﬁt of it. You talked about brief things that
you had- rec ived in the course of your duties with
r%gpect t@mﬁl Qaida and other related issues and
ith re%pect to whether or not you remember them
%ﬁw, if, something in evidence jolts your memory so
that you do recall something in a briefing. Do you

understand that you must disregard what you heard
in that briefing?

CM (Ccl XXXX): Yes.
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Dratell): And will you -- how will you keep it from
corroborating for you the credibility of a
particular piece of evidence if it matches
something that you heard in the briefing and that
makes you recall it. How will you go about that?

CM (Col XXXX): Well, I understand the importance of the

DC

CM

bC

PO:

DC

CM

DC

{(Mr.

(Col

{Mr .

{Mr.

(Col

(Mr.

responsibilities that I have along with the cther

commission members. I understand that that's tha<
requirements and I can make that distinction. vf ,
Dratell): We talked also yesterday about your v1$1t

to the World Trade Center two weeks after September
11*" 2001, and you were asked a question .&f how%l%
made you feel -- and I don't have the transcript
right in front of me -- but by my recpllectlon is
that your answer, said that you thodght ‘%?thhlnk
you were asked whether it made yoﬁ@angry,yﬁnd you
said that you thought it would make any-American
angry or any person angry, Iggon T gemgmber the
precise part of that answer;dput you ¥idn't answer

really as to yourself, {L"%ould ﬁust ask you
again. TIf you could tell fus: hoWélt made you feel,
specifically?
,%§ y
XXXX): It did not make my angry. Did you go
there? g; .f}vs

Dratell): I act@glly lIVe, yes --

Colonel XXXX pleage It is the other way
around. %&

g

. LN
Dratell):'isagpow very well. Believe me, I live
there, . é -
m, oo g, ot
XXXX) bil@would imagine it did not make me angry.
Tt made me sad. It was a lot of destructicn and
1os§W9f life.

Dratell): Yes. And it was an intense scene, was it
not, even two weeks after. It was still smoking?

48



CM (Col XXXX): Yes.

DC (Mr. Dratell)}: Debris?

CM (Col XXXX): Yes.

DC (Mr. Dratell): The facade, broken?

CM (Col XXXX): Yes,

Y

DC (Mr. Dratell}: How were you going to separate that wi _
experience and those feeling that you had, no@x
necessarily anger, but the feelings that you dld

have from your consideraticon of the evidencge in the
case against Mr. Hicks? .%“%5 %

CM (Cel XXXX): It's separate things. {

DC (Mr. Dratell): Can you just explain for® us how_;
about deing that. Because we -——3yo0u understand
that we need to know and be conf dent that you can
be a fair cocmmissicner, separate tho‘*ythlngs out,
and give Mr. Hicks the fair “trial. that he's due and
that we understand that you understand is your
responsibility.

CM (Col XXXX}: I understand.: ;%ke read these charges. I
understand that the fact that anybody's charged
with anything doesn't apply more than that they're
charged with i;ﬁ Andsfymake no connection in my
mind between tho3 ch&?ges and my visit to the
World Trade£Cente :

DC (Mr. Dratell): Nothlng further, thank you.

P (LtCol XXXX @goth?ﬁg, sir.

PO: Tha kxyouw please return to the deliberation room
ang Kll Colonel XXXX to come in.
Let the record reflect that Colonel XXXX has left
the courtroom and Colonel XXXX has entered the
courtroom. Please be seated. Let the record
reflect that I'm handing Colonel XXXX his
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questionnaire.
Trial?

P (LtCol XXXX): Nothing, sir.

PO: Defense?
ADC (Maj Mori): Good morning, sir. .
CM (Col XXXX): Good morning. N

ADC (Maj Mori): Sir, following up on yesterday's v01r dlge
of you what legal, specific legal tralnlanhavé%yOu

had? ¢ g: /6

CM (Col XXXX): None. N
A g e
ADC (Ma] Mori): Have you -- do you have an?%relat1Ves or
close acquaintances that are attqgneys”a
Cw Y
CM (Col XXXX): No. xﬁ : "
.,j{. X y
ADC (Maj Mori): How do you see this new tpportunity to be
involved in deciding issues of. law and the criminal
consequences? o :
Y
CM (Col XXXX): What do I nhlnk about it, feel about it?
LT
ADC (Maj Mori): Yes, sir % :

CM (Col XXXX): Well%l] ve.B@en ordered to it. I'm
ordered go&ﬂO@it do it doesn't matter what I think
or feel_ about #f. I have been ordered to do it so
I tagg‘it%ge iously.

ADC (Maj ngﬁ); xf&5 but that is a different type of
ghallgﬁﬁ%ethat you haven't had training for.

CM (Col XXXX%& EYou re a Marine so you will understand my
answer to that. 1In 25 years I've been forced into
a lot of different circumstances that I had little
training for. Specifically, this particular
situation, but as training as an officer, I rose to
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