UNITED STATES OF AMERICA )
)
) DEFENSE MOTION TO
V. ) DISMISS FOR VIOLATION OF
) COMMON ARTICLE 3 OF THE
) GENEVA CONVENTIONS

)

)
SALIM AHMED HAMDAN ) 1 October 2004

1. Timeliness. This motion is submitted within the time frame established by the Presiding
Officer’s order during the initial session of Military Commissions on 24 August 2004.

2. Relief Sought. The Military Commission should find that the protections granted under
Common Article 3 of the Geneva Conventions apply to Mr. Hamdan

3. Overview. Common Article 3 prohibits "the passing of sentences and the carrying out of
executions without previous judgment pronounced by aregularly constituted court affording all
the judicial guarantees which are recognized as indispensable by civilized peoples.” GPW, Art.
3(1)(d). Inthis case, Hamdan's lengthy pretrial confinement has amounted to an arbitrary and
illegal sentence. The government cannot now undo this violation by charging Hamdan over two
and a half years after it first detained him; nor can it stop its continued violation of this same
provision by bringing him to trial before a military commission that is manifestly not a"regularly
constituted court.” As experts on American military law (including former Generals ard
Admirals), former officials of the International Committee of the Red Cross, 271 Members of the
United Kingdom and European Parliaments, and a variety of others have noted, the military
commission process violates international law because it does not provide satisfactory
procedures.

4. Facts.

a. On 13 November 2001, President Bush issued a military order pursuant to the
authority vested in him as President of the United States and Commander in Chief of the Armed
Forces of the United States by the Constitution and laws of the United States vesting in the
Secretary of Defense the authority to try by military commission those persons that President
determined were subject to the order.

b. Subsequent to the President’s Military Order of 13 November 2001, Mr. Hamdan was
taken XXXX in late November 2001, X XXX and has been detained by the United States
government ever since.

c. On or about July 2002, Mr. Hamdan was transferred from Afghanistan to
Guantanamo Bay where he was initially held in Camp Delta.



d. Camp Delta consists of cell block units holding XX XX detainees in individual cells,
isopen to the air, and permits conversations between detainees.

e. On 3 July 2003, the President of the United States determined that Mr. Hamdan was
subject to his military order of 13 November 2001.

f.  On or about 14 December 2003, Mr. Hamdan was transferred on order of
Commander, JTF Guantanamo to Camp Echo into pre-trial segregation, pursuant to preparation
for trial by Military Commission.

g. On 15 December 2003, The Chief Prosecutor for Military Commissions requested
that the Chief Defense Counsel detail counsel to Mr. Hamdan for the limited purpose of
negotiating a pre-trial agreement.

h.  On 18 December 2003, the Chief Defense Counsel detailed LCDR Charles D. Swift,
JAGC, USN, as Mr. Hamdan's military Defense Counsel.

i.  On 31 January 2004, Detailed Defense Counsel met with Mr. Hamdan and explained
his rights in conjunction with Military Commission and the governments stipulation that detailed
defense counsdl’ s access was conditioned on Mr. Hamdan’ s willingness to enter into pre-trial
negotiations.

j. On 12 February 2004, Detailed Defense Counsel on behalf of Mr. Hamdan submitted
ademand for charges and for a speedy trial.

K.

[.  On 23 February 2004, the Legal Advisor to the Appointing Authority denied the
applicability of Article 10 of the UCMJ, without further explanation or charges.

m. Following Defense demand for speedy trial, CDR XXXX, JAGC, USN, Detailed
Prosecutor in the subject case, orally stated to Detailed Defense Counsel that Mr. Hamdan’ s case
was going to be “moved to the back of the stack.”

n. 13 July 2004, a charge of conspiracy to commit terrorism against Mr. Hamdan was
referred to this Military Commission.

0. Thefirst session of Mr. Hamdan’s Military Commission was held on 24 August 2004.

5. Law.

a. The Geneva Conventions Bind this Commission. The GPW has been
implemented in the domestic law of the United States through binding regulations promulgated
by every department of the U.S. Military:

All persons taken into custody by U.S. forces will be provided with the
protections of the GPW until some other legal status is determined by
competent legal authority. Army Regulation 190-8, Enemy Prisoners of



War, Retained Personnel, Civilian Internees and Other Detainees 8§ 1-
5(a)(2) (1997), available at http://www.apd.army.mil/pdffiles/r190 8.pdf
[hereinafter AR 190-8] (emphasis added).!

In addition to this general statement implementing the GPW, Article 5 isthe subject of
specific, detailed sections of AR 190-8, which closely tracks the language of the GPW.
AR 190-8 § 1-6 provides:

1-6. Tribunds

a. In accordance with Article 5, GPW, if any doubt arises asto
whether a person, having committed a belligerent act and been taken into
custody by the US Armed Forces, belongs to any of the categories
enumerated in Article 4, GPW, such persons shall enjoy the protection of
the present Convention until such time as their status has been determined
by a competent tribunal.

b. A competent tribunal shall determine the status of any person not
appearing to be entitled to prisoner of war status who has committed a
belligerent act or has engaged in hostile activities in aid of enemy armed
forces, and who asserts that he or she is entitled to treatment as a prisoner
of war, or concerning whom any doubt of a like nature exists.

b) Thus, the mere assertion by the detainee of protected status is sufficient to require
military authorities to afford the detainee the protections of the GPW pending a determination by
a competent tribunal. The provisions that immediately follow, 8§ 1-6 (c)-(g), describe in detail
the procedures that should be followed in implementing GPW Article 5. In his concurring
opinion in Hamdi v. Rumsfeld, Justice Souter, joined by Justice Ginsburg, correctly noted that
these regulations were "adopted to implement the Geneva Convention." 124 S.Ct. 2633, 2658
(June 28, 2004) (emphasis added).2

1 Thisregulation was jointly promulgated by the Headquarters of the departments of the Army, Navy, Air
Force, and Marine Corps in Washington, D.C. on October 1, 1997. Theregulation itself explicitly states that its
purpose is to implement international law as set forth in the GPW: "This regulation implements international law,
both customary and codified, relating to EPW [enemy prisoners of war], RP [retained personnel], Cl [civilian
internees], and ODs [other detainees], which includes those persons held during mi litary operations other than war.
The principal treaties relevant to thisregulation are:...(3) The 1949 Geneva Convention Relative to the Treatment of
Prisoners of War (GPW)." AR 190-8 § 1-1(b).

2 See, e.g., Dep't of the Army, Field Manual no. 27-10, The Law of Land Warfare, ch. 3§ | 71 (1956)
([Article 5] appliesto any person not appearing to be entitled to prisoner-of-war status...who asserts that heis
entitled to treatment as a prisoner of war or concerning whom any other doubt of alike nature exists") (unchanged
by 1976 revision), available at www.adtdl.army.mil/cqgi-bin/adtl.dll/fm/27-10/Ch.3.htny Dep't of the Navy, The
Commander's Handbook on the Law of Naval Operations§ 11.7 (1995) ("Individuals captured as spies or asillegal
combatants have the right to assert their claim of entitlement to prisoner-of-war status before ajudicial tribunal and
have the question adjudicated"); The Judge Advocate General's School, Operational Law Handbook 22 (William
O'Brien, ed., 2003) (instructing judge advocates to "advise commanders that, regardless of the nature of the conflict,




c. Thelegidative history of the GPW also establishes that the provisions at issue here
have been implemented. In its Report recommending that the Senate give its advice and consent
to ratification of the 1949 Geneva Conventions, the Senate Committee on Foreign Relations
stated: "[1]t appears that very little in the way of new legidative enactments will be required to
give effect to the provisions contained in the four conventions.” S. Exec. Rep. No. 84-9 (1955)
[hereinafter "Ratifying Report"] at 30. The Committee identified only four areas where
additional implementing legislation would be required, none of which are relevant here.3 With
respect to the GPW Articles relating to "grave breaches,” the Committee noted:

The committee is satisfied that the obligations imposed upon the United
States by the "grave breaches" provisions are such as can be met by
existing legidation enacted by the Federal Government within its
constitutional powers. A review of that legislation reveals that no further
measures are needed to provide effective penal sanctions or procedure for
those violations of the conventions which have been considered in this
portion of the report. Ratifying Report at 27.

Furthermore, "[t]here can, of course, be instances in which the United States Constitution, or
previously enacted legidation, will be fully adequate to give effect to an apparently non self-
executing international agreement, thus obviating the need of adopting new legidation to
implement it." 1d. As noted above, the Ratifying Report expresdy stated that this is precisely
the situation in this case, as very little new legidation was deemed necessary to implement the
GPW inits entirety.4

d. The Provisions of the GPW Must be Enforced in this Commission

1. The government is relying on international law as the source of authority for
these commissions. Having designed a procedure to enforce international law, they are bound by
its procedures and limitations.

2. In any event, even if one were to disregard that, and to disregard aso the fact
that the military’ s own regulations implement the Geneva Convention, it would still not help the
Government because Common Article 3 of the Geneva Convention are self-executing. The
Supremacy Clause of the United States Constitution declares that “ This Constitution, and the

al enemy personnel should initially be accorded the protections of the GPW Convention (GPW), at least until their
status has been determined") (emphasis added).

3 The implementing legislation deemed necessary was as follows: (1) modification of 18 U.S.C. § 706
relating to the commercial use of the Red Cross emblem, (2) legislation to provide workmen's compensation for
civilian internees, (3) legislation to exempt relief shipments from import, customs, and other duties, and
(4) appropriate penal measures to enforce provisions that only POW or internment camps be identified by the letters
PW, PG, or IC. Ratifying Report at 30-31.

4"|n fact, Congress has rarely refused to implement an admittedly valid international agreement."
Restatement § 111, Rpt.'s Note 7.



laws of the United States which shall be made in pursuance thereof; and all treaties made, or
which shall be made, under the authority of the United States, shall be the supreme law of the
land.” Art. VI.

3. A self-executing treaty is one that operates as law without requiring
implementing legislation or Executive action.

Courts in the United States are bound to give effect to...international
agreements of the United States, except that a " non-self-executing”
agreement will not be given effect as law in the absence of necessary
implementation.

An international agreement of the United States is 'nontself-executing' (a)
if the agreement manifests an intention that it shall not become effective as
domestic law without enactment of implementing legidation, (b) if the
Senate in giving advice and consent to atreaty, or Congress by resolution
requires implementing legidlation, or (c) if implementing legidation is
congtitutionally required. Restatement 8 111 [ 3-4 (1987).

4. "A treaty may create judicially enforceable rightsif the signing parties so
desire" Cardenasv. Smith, 733 F.2d 909, 918, (D.C. Cir. 1984). "When no right is explicitly
stated, courts ook to the treaty as a whole to determine whether it evidences an intent to provide
aprivateright of action." Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 808-809 (D.C. Cir.
1984) (Bork, J., concurring) (suggesting that treaties that "speak in terms of individual rights’
may be regarded as self- executing).

Since generally the United States is obligated to comply with a treaty
as soon as it comes into force for the United States, compliance is
facilitated and expedited if the treaty is self-executing. Moreover, when
Congressional action is required but delayed, the United States may bein
default on its international obligation. Therefore, if the Executive Branch
has not requested implementing legislation and Congress has not enacted
such legidation, there is a strong presumption that the treaty has been
considered self-executing by the political branches, and should be
considered self-executing by the courts. (Thisis especially so if some
time has elapsed since the treaty has come into force.) In that even, a
finding that the treaty is not self-executing is a finding that the United
States has been and continues to be in default, and should be avoided.

In general, agreements that can readily be given effect by executive or
judicia bodies, federal or State, without further legidation, are deemed
self-executing, unless a contrary intention is manifest. Obligations not to
act, or to act only subject to limitations, are generally self-executing.
Restatement 8111, Rpt.'s Note 5 (emphasis added).

5. In an opinion characterized by the Supreme Court as "very able" (see United
Satesv. Rauscher, 119 U.S. 407, 427-28 (1886)), the Kentucky Court of Appeals stated:



When it is provided by treaty that certain acts shall not be done, or that
certain limitations or restrictions shall not be disregarded or exceeded by
the contracting parties, the compact does not need to be supplemented by
legidlative or executive action, to authorize the courts of justice to decline
to override those limitations or to exceed the prescribed restrictions, for
the palpable and all-sufficient reason, that to do so would be not only to
violate the public faith, but to transgress the "supreme law of the land.”
Commonwealth v. Hawes, 76 Ky. (13 Bush) 697, 702-03 (1978) (emphasis
added).

6. The Supreme Court has long recognized that individual rights established by
treaty are directly enforceable in federa courts, even in the absence of implementing legidlation:

[A] treaty may also contain provisions which confer certain rights upon
the citizens or subjects of one of the nations residing in the territorial
limits of the other, which partake of the nature of municipal law, and
which are capable of enforcement as between private parties in the courts
of the country.... A treaty, then, isa law of the land as an act of
Congressis, whenever its provisions prescribe a rule by which therights
of the private citizen or subject may be determined. The Head Money
Cases, 112 U.S. 580, 598 (1884) (emphasis added)>; see also Kolovrat v.
Oregon, 366 U.S. 187 (1961) (recognizing claim under atreaty as a
defense against state action in taking of property); Jordan v. Tashiro, 278
U.S. 123, 130 (1928) (relying on treaty provisions to uphold issuance of a
writ of mandamus against state official); Asakura v. City of Seattle, 265
U.S. 332, 339-41 (1924) (recognizing private right of action for injunctive
relief against enforcement of municipal ordinance in violation of treaty
with Japan); Chew Hong v. United Sates, 112 U.S. 536 (1884) (holding
that habeas petitioner could properly claim rights to leave the country and
return as established by treaty with China); United States v. Percheman,
32 U.S. (7 Pet.) 51, 88-89 (1833) (holding that private rights established
by treaty are enforceable).

7. Inthis case, both the plain language and the history of the GPW demonstrate
that the Convention (1) was intended to confer rights on private individuals, and (2) is self-
executing in many of its provisions, including those at issue here. First, the language of the
GPW clearly creates judicially enforceable rights held by individual detainees. For example,
GPW Article 5 expressly secures rights to "persons...having fallen into the hands of the enemy
and provides that "such persons shall enjoy the protection of the present Convention until such
time as their status has been determined by a competent tribunal.” 6 U.S.T. at 3324. Article 6
states that no agreement between or among nations "shall adversely affect the situation of
prisoners of war, as defined by the present Convention, nor restrict therightsthat it confers
upon them." Id. (emphasis added). Article 7 providesthat POWSs "may in no circumstances

5 InThe Head Money Cases, the Supreme Court analyzed different provisions of atreaty separately to
determine whether they were self-executing.




renounce in part or in entirety the rights secured to them by the present Convention.” 1d.
(emphasis added). Article 78 provides that prisoners "shall have the right to make known to the
military authorities" their requests and complaints regarding the conditions of their captivity. 1d.
at 3566. This article authorizes prisoners acting directly, not through their nation's diplomats, to
bring their claims to the attention of the detaining power. Thus, there can be no serious doubt
that the GPW confers rights on private individuals, and not just on nations.

8. In revising the Geneva Conventions of 1929, which had failed to provide
adequate protection during World War 11, the United States sought "to ensure humane treatment
of POWSs— not to create some amorphous, unenforceable code of honor among the signatory
nations." United Satesv. Noriega, 808 F. Supp. 791, 799 (S.D. Fla. 1992) ("[I]t isinconsistent
with both the language and spirit of [the GPW] and with our professed support of its purpose to
find that the rights established therein cannot be enforced by individual POWs in a court of
law...."). The legidative history of the GPW aso bears this out. The authors of the Ratifying
Report noted that "[e]xperience acquired during 1939-45 amply demonstrated the necessity of
bringing [earlier treaties] up to date, making them susceptible of more uniform application and
more definite in interpretation, and further improving them so as to provide greater and more
effective protection for the persons whom they were intended to benefit.... The function of the
new texts [including the GPW] is to provide better protection...." Ratifying Report at 2. The
1929 Geneva Convention failed because of its reliance on reciprocity and diplomatic protest,
principles that the GPW replaced with legally binding injunctions. As the Committee noted,
"[t]he practices which [the present Conventions] bind nations to follow impose no burden upon
us that we would not voluntarily assume in a future conflict without the injunctions of aformal
treaty obligations.” Ratifying Report at 32 (emphasis added). The Committee recommended
that consent to ratification be given, despite "the possibility that at some later date a contracting
party may invoke specious reasons to evade compliance with the obligations of decent treatment
which it has freely assumed in these instruments. 1d. (emphasis added).

9. Thus, the intent and the acknowledgement of the United States in ratifying the
GPW was that it was a binding obligation. Thisis also apparent from new language in the GPW
requiring the contracting parties "to ensure respect for the present Convention in all
circumstances.” This language, absent from the 1929 Convention, was placed in the very first
Article of the GPW. Asthe official ICRC commentary to the Convention explains:

By undertaking this obligation at the very outset, the Contracting Parties
drew attention to the fact that it is not merely an engagement concluded on a
basis of reciprocity.... It israther a series of unilateral engagements
solemnly contracted before the world as represented by the other Contracting
Parties. Official ICRC Commentary at 17-18 (emphasis added).

10. Thisresult isfurther confirmed by analyzing the criteria for self-execution set
forth in Restatement 8 111. None of the conditions recognized as characteristic of a non-self-
executing provision exists with respect to Common Article 3. That is, (1) the GPW does not
"manifest an intention that it shall not become effective as domestic law without the enactment
of implementing legidation,” (2) the Senate, in giving consent to the treaty, did not "require
implementing legidation” for those Articles, and (3) implementing legislation is not
"constitutionally required.” Restatement § 111 4.



11. Moreover, the right secured to Hamdan by Common Article 3 is the right not
to be punished unless it conforms to established procedures. As such, it falls squarely within that
category of treaty provisions described in Hawes that "certain acts shall not be done, or certain
limitations or restrictions shall not be disregarded or exceeded.” Hawes, 76 Ky. (13 Bush) at
702-03. Such provisions do not need addition legidlative or executive implementation, and are
readily enforceable. Article 3 isaprovision that a certain act not be done.

12. Here again, no implementing legidlation is required to give effect to this
provision. Rather, because GPW Article 3 "prescribe[s] arule by which the rights of the private
citizen or subject may be determined,” federal courts can and must enforce these treaty
obligations, even without implementing legislation. The Head Money Cases, 112 U.S. at 598;
see also Asakura, 265 U.S. at 341 ("The rule of equality established by [the treaty] cannot be
rendered nugatory in any part of the United States by municipal ordinance or state laws.... It
operates itself without the aid of any legidation, state or national; and it will be applied and
given authoritative effect by the courts.).

€) This Commission Violates Common Article 3

There can be little doubt that the procedures established by this commission violate
fundamental norms of fairness as established by international law. This motion incorporates the
detailed analysis by three different entities, all of which are attached to this document.

1) Analysis of General Brahms, Admiral Gunn, Admiral Hutson, and General O’ Meara.
This analysis, by the leading members of our American military on such questions, explains why
various aspects of the military commissions violate Article 3. In particular, they point to denials
of 8 rights: a) the lack of a speedy charge and trial; b) the right to present an adequate defense; )
the right not to have coerced and unreliable testimony introduced; d) the right to an impartial
tribunal; €) the right to appeal in a civilian court; f) the right to be free from retroactive
punishment; and g) the right to nondiscriminatory treatment.

2) Analysis of 271 Members of the European and U.K. Parliaments Thisanalysis has
been signed by the leaders of all of the major British parties, including prominent conservative
Tories such as Lord Howe of Aberavon, a Former Deputy Prime Minister and Former Leader of
House of Commons and Former Secretary of State for Foreign & Commonwealth Affairs; Lord
Hurd of Westwall, the Former Home Secretary and Foreign Secretary and former Leader of the
Conservative Party.

The 271 Members of Parliament explain why the military commissions violate five
fundamental rights under the Geneva Conventions ard International Law: @) the right to fairly
determine innocence and guilt; b) the right to an independent appeal; c) the right to a speedy
trial; d) the right to not have evidence obtained via torture; and €) the right of nondiscrimination
because only aliens are subject to the commissions.



3) Analysis of Louise Doswald-Bech and others. This brief, filed on behalf of some of
the leading former officials in human rights and international law, further explains why the
commissions violate Common Article 3.

6. Files Attached. Three. Briefsof 271 Members of Parliament, General Brahms et al ., and
Louise Doswald-Bech, et al.

7. Ord Argument. Isrequired. The Presiding Officer has instructed the Commission members
that he will provide the Commission members with his interpretation of the law as he sees it, but
that the Commission members are free to arrive at their own conclusions. The Defense asserts
its right to be heard following the Presiding Officer’s pronouncement via oral argument in order
for the remainder of the Commission members to be informed as to the reasons for the Defense’s
support or opposition to the Presiding Officer’s position. Additionally, the Defense intends to
call expert witnesses and to incorporate their testimony into this motion via oral argument.

8. List of Legal Authority Cited.

a. Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6
U.ST. 3316, 75 U.N.T.S. 135

b. Army Regulation 190-8, Enemy Prisoners of War, Retained Personnel, Civilian
Internees and Other Detainees § 1-5(a)(2) (1997), available at
http://www.apd.army.mil/pdffiles/r190 8.pdf

¢. Hamdi v. Rumsfeld, 124 S.Ct. 2633, 2658 (June 28, 2004)
d. Art VI, United States Constitution
e. Diggsv. Richardson, 555 F.2d 848, 851 (D.C. Cir. 1976)

f. McKesson HBOC, Inc. v. Iamic Republic of Iran, 271 F.3d 1101, 1107 (D.C. Cir.
2001)

g. Lidas, Inc. v. United States, 238 F.3d 1076,1080 (9" Cir. 2001)

h. United Sates v. Postal, 589 F.2d 862, 884 (5" Cir. 1979)

i. Cardenasv. Smith, 733 F.2d 909, 918, (D.C. Cir. 1984)

j. Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 808-809 (D.C. Cir. 1984)
k. United Satesv. Rauscher, 119 U.S. 407, 427-28 (1886)

I. Commonwealth v. Hawes, 76 Ky. (13 Bush) 697, 702-03 (1978)

m. The Head Money Cases, 112 U.S. 580, 598 (1884)



n. Kolovrat v. Oregon, 366 U.S. 187 (1961)

0. Jordanv. Tashiro, 278 U.S. 123, 130 (1928)

p. Asakurav. City of Seattle, 265 U.S. 332, 339-41 (1924)

g. Chew Hong v. United Sates, 112 U.S. 536 (1884)

r. United Satesv. Percheman, 32 U.S. (7 Pet.) 51, 88-89 (1833)

S. United Satesv. Noriega, 808 F. Supp. 791, 799 (S.D. Fla. 1992)
t. Official ICRC Commentary

9. Witnesses and/or Evidence Required. The Defense may call one or more of the following
witnesses in support of thismotion: XXXX, XXXX, XXXX, XXXX, XXXX, XXXX, XXXX,
XXXX, XXXX, XXXX, and/or XX XX (some Curriculum Vitae's are attached). All of these
individuals are experts in the area of international human rights law including the Geneva
Conventions. The expert testimony is probative to a reasonable person under the circumstances
presented, specifically based on the individua’s skill, knowledge, training, and education. They
each possess specialized knowledge of the laws of international human rights and as they are
applied in the United States. The application and substance of such lawsis alegal finding to be
made by members of the Military Commission beyond the training and expertise of lay persons.
As such, the expert testimony provided by one or more of the above named individuals will
assist the Commission members in understanding and determining whether the President’s
Military Order of 13 November 2001 violates the Geneva Conventions.

10. Additional Information. The Defense isin the process of identifying which of the above
experts are available for a 8 November hearing date and will identify from the above list the
expert(s) intended to be called by the Defense at the earliest opportunity.

CHARLESD. SWIFT

Lieutenant Commander, JAGC, US Navy
Detailed Military Defense Counsel
Office of Military Commissions

NEAL KATYAL
Defense Counsel
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The Lieber Code is widely recognized as having “had significant influence on the
international debate regarding the further codification of the laws of war and is
viewed as a starting point for subsequent international conventions”. Brief of Human
Rights Institute of the International Bar Association as Amicus Curiae in Support of
Petitioners, at 23 n.16, Rasul v. Bush, _ U.S. __, 124 S. Ct. 2686 (2004) (Nos.
03-334 and 03-343). Following World War Two, the United States supported the
negotiation—and promptly ratified—the Geneva Conventions of 1949, widely
regarded as the pillars of contemporary international humanitarian law and binding
both as treaties and as a matter of customary international law."

When it disregards international law, the United States risks setting precedents
that will adversely affect its own citizens abroad. With the “war on terror” now being
fought on multiple fronts, the United States has a compelling interest in securing the
fullest protection possible for individuals operating in zones of conflict, many of
whom are American soldiers and civilians.

I11. INTERNATIONAL LAW APPLIES TO THE CONDUCT OF THE UNITED STATES
AT GUANTANAMO BAY.

Amici take no view on the application of domestic law, but emphasise that
international law applies to the actions of the United States Government in respect of
detainees at Guantanamo Bay.

A. International Law, Including International Human Rights Law,

Applies To The Conduct Of The United States Anywhere In The
World.

It is well established that state responsibility under international human rights

treaties turns upon whether the respondent state exercises sufficient authority and

5 See Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J. 226, 257 (Advisory Opinion of
June 24) (holding the terms of the Conventions binding as a matter of customary international law
because they protect rights that are so “fundamental” as to be “intransgressible”).

Page 10



control in the situation that the action can be said to have been taken under the
jurisdiction of the state in question. Thus, for example, each State Party to the ICCPR
(including the United States) expressly undertakes “to respect and ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in
the present Covenant.” ICCPR, art. 2(1). The International Court of Justice (“ICJ”)
has recently reaffirmed that the effect of this provision is “that the International
Covenant on Civil and Political Rights is applicable in respect of acts done by a State
in the exercise of its jurisdiction outside its own territory.” Legal Consequences of
the Construction of a Wall in the Occupied Palestinian Territories, 2004 1.C.J., at §
111 (Advisory Opinion of 9 July 2004), available at http://www.icj-

cij.org/iciwww/idecisions.htm. In so holding, the ICJ considered the text of the treaty

in the light of its object and purpose, 'S “the constant practice of the Human Rights
Committee” established under the auspices of the United Nations to monitor
compliance with the ICCPR,"” and the fact that the travaux préparatoires (or
“legislative history”) of the ICCPR “show[ed] that in adopting the wording chosen,
the drafters of the Covenant did not intend to allow States to escape from their
obligations when -they exercise jurisdiction outside their national territory.” Id.,
9 109.

Similarly, the fundamental protections recognized in the American

Declaration of the Rights and Duties of Man, to which the United States has in past

See VCLOT, art. 31(1) (“A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose.”).

7 See Lépez Burgos v. Uruguay, No. 52/1979, Views of the HR.C., CCPR/C/13/D/52/1979 at ] 12.3
(29 July 1981); Casariego v. Uruguay, No. 56/1979, Views of the H.R.C., CPR/C/13/D/56/1979 at
99 10.1-10.3 (29 July 1981) (both applying the ICCPR to extraterritorial state actions).
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conflicts conceded it was bound,'® attach not by virtue of the territorial Jocus of state
conduct but by virtue of the fact that the state exercises authority and control over
individuals claiming the protection. See American beclaration of the Rights and
Duties of Man, arts. XXV, XXVI, May 2, 1948, reprinted in Basic Documents
Pertaining to Human Rights in the Inter-American System, OEA/Ser.L. V/I1.82 doc. 6
rev. 1 (1992) (“American Declaration”). The Inter-American Commission on Human
Rights, authoritatively interpreting the American Declaration, has held that “[g]iven
that individual rights inhere simply by virtue of a person’s humanity, each American
State is obliged to uphold the protected rights of any person subject to its jurisdiction”
and has specifically ruled that jurisdiction “may, under given circumstances, refer to
conduct with an extraterritorial locus where the person concerned is present in the
territory of one state, but subject to the control of another state—usually through the
acts of the latter’s agents abroad.” Coard v. United States, Case 10.951, Inter. Am.
C.H.R. Report No. 109/99, OEA/Ser.L/V/IL.106, doc.6 rev., at 1283, §§ 37, 39,41 &
43 (1999).”

It is therefore well established that the application of international human
rights norms “turns not on the presumed victim’s nationality or presence within a
particular geographic area, but on whether, under the specific circumstances, the State
observed the rights of a person subject to its authority and control.” Ibid. Whatever

the position in terms of ultimate sovereignty over Guantanamo Bay, the United States

% See Coard v. United States, Case 10.951, Inter Am. C.HR. Report No. 109/99,
OEA/Ser.L/V/11.106, doc. 6 rev. (1999).

The position under the ECHR is similar, with the European Commission and the European Court
of Human Rights holding that states are “bound to secure the rights of all persons under their
actual authority and responsibility, not only when that authority is exercised within their own
territory but also when it is exercised abroad.” Cyprus v. Turkey, 13 DR 85 (1977); Loizidou v.
Turkey, 23 EHR.R. 513 (1996); Bankovic v. Belgium and 16 Other Contracting States,
11 B.H.R.C. 435 (2001); Ocalan v. Turkey, 37 E.H.R.R. 10 (2003).
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unquestionably exercises authority and control there. See Rasul, __U.S.at__, 124 S.
Ct. at 2696. To paraphrase the words of the Human Rights Committee, it would be
“unconscionable to so interpret the responsibility” of the United States under
international human rights treaties as to allow the U.S. “to perpetrate violations [of
human rights norms] on the territory of another State, which violations it could not
perpetrate on its own territory.” Ldpez Burgos, supra, at §12.3. Accordingly, to
comply with international law the treatment of the Guantanamo detainees must
protect fundamental human rights and in particular must comply with the ICCPR.

B. International Law Applies In Times Of Armed Conflict And
National Emergency.

The United States has never declared war in the aftermath of the September 11
atrocities, however the “war on terror” has resulted at various times in a state of
armed conflict. The existence of a state of war or armed gonﬂict does not suspend the
application of international law. Indeed, the norms of international humanitarian law,
and especially the Geneva Conventions, apply in terms to situations of armed conflict.
And whether or not specific instruments of international humanitarian law apply in a
particular case, it has been recognized that “civilians and combatants remain under the
protection and authority of the principles of international law derived from established
custom, from the principles of humanity and from the dictates of public conscience.”
Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol 1), art. 1(2), adopted
June 8, 1977, 1125 UN.T.S. 3.2

There is no tension between the application of international humanitarian law

in time of war or armed conflict and the residual application of international human

2 Although the United States is not a signatory to Protocol I, aspects of the treaty, including article

1(2), reflect customary international law, which is binding on the United States.
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rights law at the same time. As the Inter-American Commission stated when
considering the application of international human rights norms in a case arising out
of the U.S. military engagement in Grenada:

while international humanitarian law pertains primarily in time of war

and the international law of human rights applies most fully in times of

peace, the potential application of one does not necessarily exclude or

displace the other. There is an integral linkage between the law of

human rights and humanitarian law because they share a “common

nucleus of non-derogable rights and a common purpose of protecting

human life and dignity,” and there may be a substantial overlap in the

application of these bodies of law. Certain core guarantees apply in all

circumstances, including situations of conflict, and this is reflected,

inter alia, in the designation of certain protections pertaining to the

person as peremptory norms (jus cogens) and obligations erga omnes,

in a vast body of treaty law, in principles of customary international

law, and in the doctrine and practice of international human rights

bodies such as this Commission. Both normative systems may thus be

applicable to the situation under study.
Coard, supra, § 39 (footnotes omitted). Thus the non-derogable rules of international
human rights law continue to operate even in times of war and armed conflict. The
ICJ concurs, having repeatedly rejected the assertion that international human rights
protections cease to apply at such times. In its opinion on the Legal Consequences of
the Construction of a Wall the ICJ reaffirmed the determination in a previous
Advisory Opinion that “the protection of the International Covenant of Civil and
Political Rights does not cease in time of war, except by operation of Article 4 of the
Covenant whereby certain provisions may be derogated from in a time of national
emergency.” 2004 L.C.J. at § 105 (quoting Legality of the Threat or Use of Nuclear
Weapons, 1996 1.C.J. 266, 240 (Advisory Opinion of 8 July)). Similar provisions for
temporary derogations from particular human rights obligations in order to confront
war or other public emergency are provided in other human rights treaties. See

American Convention on Human Rights, art. 27, Nov. 22, 1969, OASTS 36; ECHR,

art. 15. These provisions confirm that, absent such a derogation, international human
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rights norms are not generally suspended in the face of war. The United States has
not entered a derogation from its obligations under the ICCPR in respect of
Guantanamo Bay or the military action in Afghanistan.

Moreover, notwithstanding the provision for derogation from certain human
rights protection, some obligations are in any event non-derogable. As the United
Nations Human Rights Committee has ruled in respect of the ICCPR, these norms
include “humanitarian law” and “peremptory norms of international law” such as
those prohibiting hostage-taking, the imposition of collective punishments, “arbitrary
deprivations of liberty” and “deviating from fundamental principles of fair trial,
including the presumption of innocence.” General Comment No. 29, States of
Emergency (article 4), UN. Doc. CCPR/C/21/Rev.l1/Add.11, § 11 (2001).
Accordingly, this Court must consider the United States’ obligations under both
international humanitarian law and international human rights law.

C. International Law Applies In Respect Of Alleged Al Qaeda
Members.

The characterization of a particular individual as an “al Qaeda detainee” or
otherwise does not eliminate the protections afforded to that individual under
international human rights law; those rights pertain to the individual, not to any state
or sub-state entity. One of the principal achievements of international law in the
decades following World War Two was the widespread recognition of individual
rights and obligations under international law, which hitherto had generally addressed
only the rights and duties of states. The legacy of the Nuremberg Trials was the
imposition of individual responsibility for some violations of the international law
governing armed conflict, while the legacy of the United Nations system and the

Universal Declaration of Human Rights was the recognition of the inherent dignity of
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individuals and their enjoyment of fundamental rights protected by international law.
As a result of these developments, international law governing armed conflict and
international human rights law operate not exclusively on the plane of inter-state
relations, but also, and most importantly, on the plane of relations between states and
individuals subject to their authority. Therefore the status of al Qaeda as a non-state
actor, or even as a terrorist organization, does not remove individuals alleged to be
associated with al Qaeda from the realm of international human rights law. Indeed,
that the United States plans to prosecute Hamdan and other detainees for alleged
violations of the laws of war—that is to say, for violations of international law
governing armed conflict—is an implicit recognition that these individuals, even if
they are members or associates of al Qaeda (which Hamdan denies), remain subjects
of international law. It is only just and proper that Hamdan and other detainees be
subjected to international law equally with respect to its benefits—the protections of
international humanitarian and human rights law—as with respect to its burdens.

III. DETAINEES AT GUANTANAMO BAY ARE ENTITLED TO BASIC STANDARDS
OF TREATMENT ESTABLISHED AT INTERNATIONAL LAw.

In addition to the Geneva Conventions, several other international legal
instruments confer rights on Guantanamo detainees, including treaties to which the
United States is a party.

A, The United States Is Bound By The International Covenant On
Civil And Political Rights.

The ICCPR is a treaty that embodies the fundamental civil and political rights
contained in the Universal Declaration of Human Rights. With over 150 States
Parties, the ICCPR is the most widely accepted treaty on human rights in existence.

The United States ratified the ICCPR on 8 September 1992 and is therefore bound by
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its terms.2! As a treaty to which the United States is a party, the ICCPR is the “law of
the land” in the United States, see U.S. Const., art. VI, cl. 2, and the United States has
pledged to uphold the rights created by it and all international human rights treaties to
which it is a party, Exec. Order No. 13,107, 63 Fed. Reg. 68,991 (1998) (“It shall be
the policy and practice of the Government of the United States, being committed to
the protection and promotion of human rights and fundamental freedoms, fully to
respect and implement its obligations under the international human rights treaties to
which it is a party, including the ICCPR, the [Torture Convention], and the
[Convention on the Elimination of All Forms of Racial Discrimination)]. It shall also
be the policy and practice of the Government of the United States to promote respect
for international human rights . . . .”).

When ratifying the ICCPR, the United States appended a “declaration” to the
effect that the operative provisions of the Covenant? are “not self-executing”. 138
CONG. REC. $54781-01 (daily ed. Apr. 2, 1992). The basis for this declaration (the
effect of which is that the ICCPR does not, of itself, create private rights directly
enforceable in U.S. courts) was that “the fundamental rights and freedoms protected
by the Covenant are already guaranteed as a matter of U.S. law, either by virtue of
constitutional protections or enacted statutes, and can be effectively asserted and
enforced by individuals in the judicial system on those bases.” Report submitted by
the United States of America under Article 40 of the ICCPR, UN. Doc.

CCPR/C/81/Add 4(1994), at 2.

21 Article 4 of the ICCPR entitles States Parties to derogate from certain provisions of the Covenant

“in time of public emergency which threatens the life of the nation”. However, as noted above, the
U.S. has entered no derogation, and the ICCPR therefore continues to bind it.

2 See ICCPR, arts. 1-27 (imposing obligations on States Parties to uphold rights protected by the

Covenant).
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This declaration does not relieve the United States of its obligations on the
international legal plane. Rather it operates as a representation to the international
community that the United States’ international legal obligation to confer the
fundamental rights and protections enshrined in the ICCPR will be discharged
through the medium of U.S. domestic law, including the U.S. Constitution, such that
individuals whose rights have been infringed are entitled to effective equivalent
remedies under that law. The declaration amounts to an express undertaking to the
other States Parties to the Covenant that the United States will secure the protections -
set forth in the ICCPR through domestic law as applicable to “all individuals within
its territory and subject to its jurisdiction”, see ICCPR, art. 2(1). The Supreme Court
has recently held that the United States exercises effective jurisdiction over the
Guantanamo Bay Naval Base. Rasul, _ U.S.at__, 124 S.Ct. at 2696.2

B. The United States Is Bound By The Torture Convention.

The Convention against Torture and Other Cruel, Inhuman or’ Degrading
Treatment or Punishment, 1465 UN.T.S. 85 (“Torture Convention™), was ratified by
the United States in October 1994 and entered into force for the United States on
November 20, 1994. Like the ICCPR, the Torture Convention binds the United States
and is the “law of the land”.

Under the Convention, the United States is obliged, inter alia, to take effective
legislative, administrative and judicial measures to prevent acts of torture or cruel,

inhuman or degrading treatment or punishment and to criminalize and punish such

2 Rasul concerned habeas corpus, a writ in relation to which an expansive attitude to jurisdiction has

been traditional, but the Court’s analysis does not confine itself to that context. If it were to be the
case, contrary to the Court’s holding in Rasul, that Hamdan and those held with him at
Guantanamo Bay lie outside the protections of the U.S. legal system, and are deprived of the
ability to bring an action for infringement of their rights under U.S. statutes and the Constitution, it
would be all the more important in such circumstances that the international law obligations of the
United States inherent in its declaration to confer equivalent rights and protections on these
individuals not be ignored.
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acts when they occur. Id., arts. 2, 4 and 162* The definition of “torture” in the
Convention includes:

any act by which severe pain or suffering, whether physical or mental,

is intentionally inflicted on a person for such purposes as obtaining

from him or a third person information or a confession, . . . when such

pain or suffering is inflicted by or at the instigation of or with the

consent or acquiescence of a public official or other person acting in an
official capacity.

Id., art 1(1). Any alleged violation must be examined promptly by the competent
authorities, and the victim must be able to obtain effective redress. Id., arts. 13 and
14. In addition, the Convention provides that the United States may not rely on
evidence obtained by torture. Id., art. 15. Insofar as the treatment of detainees at
Guantanamo may be found to contravene the provisions of the Torture Convention,
the treaty obliges the United States to take action to provide redress, as that treatment
will have been inflicted by U.S. nationals. Id., art. 51)(b).2

As with the ICCPR, the United States has entered a declaration to the effect
that Part I of the Torture Convention (which includes the provisions cited abovej is
not self-executing. Nevertheless, again as with the ICCPR, the Torture Convention
remains a valid instrument of international law, to which the United States is a party,
to which it has pledged to adhere, see Exec. Order No. 13,107, supra, and by which it
is bound.

C. The United States Is Bound Not To Defeat The Object And
Purpose Of The American Convention on Human Rights.

The American Convention on Human Rights, Nov. 22, 1969, 1144 UN.T.S.

123 (“ACHR”), is a regional human rights instrument existing under the aegis of the

% For the purposes of article 16, the U.S. has entered a reservation, requiring that "cruel, inhuman or

degrading treatment or punishment” be understood as cruel, unusual and inhumane treatment and
punishment prohibited by the Fifth, Eighth and Fourteenth Amendments to the U.S. Constitution.

2> On the authority of Rasul, there may also be jurisdiction under article 5(1)(a) as the offences would

have been “committed in....territory under [U.S.] jurisdiction.”
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Organization of American States. It contains protections for civil and political rights
(including the right to humane treatment, the right to judicial protection and the right
to a fair trial), as well as economic, social and cultural rights. The United States has
signed, but not ratified, the ACHR. As a signatory, although it is not strictly bound by
the ACHR, the United States has an obligation not to defeat its object and purpose,
see VCLOT, art. 18, and must therefore avoid taking any action that is inconsistent
with the rights set out therein. The object and purpose of the ACHR extends to
guaranteeing the rights contained in the Convention on an individual basis. See
ACHR, fourth preambular paragraph. U.S. courts can, and frequently do, have
reference to the ACHR in determining the scope and existence of obligations under
international law. E.g., Thompson v. Oklahoma, 487 U.S. 815 (1988) (referring to the
ACHR, ICCPR and Geneva Conventions in support of the decision to vacate a
sentence of death imposed on a juvenile).?®

D. Customary International Law Obliges The United States To
Respect Fundamental Human Rights.

In addition to specific treaty obligations, the United States is bound by the
customary international law of human rights. Customary international law is
established by authoritative state practice. The relevant norms have been codified in a
number of documents. These include the American Declaration of the Rights and
Duties of Man, which binds the United States (as a signatory of the Charter of the
Organization of American States) as a matter of international law. Roach and

Pinkerton, Case No. 3/87, 9§ 44-8 (Inter-American Commission on Human Rights,

% Note also that article 2 of the ACHR envisages that, where the rights conferred are not already

ensured by legislative or other provisions, States Parties are obliged to supply the deficiency “in
accordance with their constitutional processes . . . , such legislative or other measures as may be
necessary to give effect to those rights or freedoms.” The relief sought from this Court represents
such a “constitutional process™.
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Decision of 27 March 1987). Among the fundamental human rights enshrined in the
American Declaration (and therefore considered provisions of customary international
law) are the right to a fair trial and the right to due process of law, including the right
to an impartial and public hearing in courts previously established in accordance with
pre-existing laws. American Declaration, arts. XVIII and XXVI.

Customary international law on human rights is also codified in the Universal
Declaration, supra, which was adopted by the United Nations General Assembly on
10 December 1948. The Universal Declaration is not a treaty, but a series of
statements defining the civil, political, economic, social and cultural rights of human
beings. It is the primary United Nations document establishing human rights
standards and norms, and it forms the basis for many of the human rights instruments
enacted since its adoption, including those referred to above. Through time, its
various provisions have become so accepted by states that it can now be said to
amount to customary international law. See Doe v. Unocal Corp., 248 F.3d 915 (9th
Cir. 2001). Like the Geneva Conventions, the ICCPR and the ACHR, the Universal
Declaration is frequently considered in judgments of United States courts. E.g.,
United States v. Ballesteros, 71 F.3d 754 (9th Cir. 1995) (referring to the Universal
Declaration definition of arbitrary detention); Martinez v. City of Los Angeles, 141
F.3d 1373, 1384 (9th Cir. 1998) (noting that there is a “clear international prohibition
against arbitrary arrest and detention”, and citing Universal Declaration as an
example).

Additionally, the ECHR, supra, incorporates bedrock human rights which are
now recognised as provisions of customary international law, most of which are
derived from the Universal Declaration and which the drafters of the ECHR

considered to be “the foundation of justice and peace in the world . . . ”. ECHR,
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Preamble. While the United States, as a non-signatory, is not bound by the ECHR,
the treaty enshrines and protects many of the same rights and freedoms as are
protected by treaties to which the United States is a party, and, indeed, which are
protected by the U.S. Constitution and cherished as the birthright of every U.S.
citizen. The States Parties to the ECHR described themselves as “the Governments of
European countries which are like-minded and have a common heritage of political
traditions, ideals, freedom and the rule of law”. Ibid. The United States shares the
same heritage, and should uphold the same rights and freedoms.

E. International Humanitarian Law And The Geneva Conventions
Comprehensively Protect Individuals In Armed Conflict.

Although amici have demonstrated above the relevance of a number of other
international legal instruments to the Court’s consideration of the issues arising in this
case, the instant petition concerns the provisions of the Third Geneva Convention. As
was noted above, this is one of four conventions negotiated following World War
Two that govemn the treatment of individuals in armed conflict and that form the
central pillars of modern international humanitarian law. The object and purpose of
international humanitarian law, including the Geneva Conventions, was to provide
comprehensive protection to individuals caught up in armed conflict. Those who are
deemed or alleged to be combatants come within the scope of the Third Geneva
Convention, while non-combatants are covered by the Geneva Convention Relative to
the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516,
T.LA.S. 3365 (“Fourth Geneva Convention”), to which the United States is also a
party. The Geneva Conventions protect “intransgressible” rights; reflect customary
international law, see Legality of Threat or Use of Nuclear Weapons (Advisory

Opinion), supra, at 257; and parallel the numerous international legal instruments
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discussed above, which, of course, continue to apply regardless of the applicability of
the Geneva Conventions in a particular case. Individuals may have slightly different
rights and duties depending upon whether they are, e.g., combatants or civilians, but
no one lies outside the protection of the law.

A key determinant of which provisions of the Geneva Conventions apply to a
particular individual is characterization of the conflict in which he was involved
(whether as a combatant or not). The majority of the specific provisions of the
Geneva Conventions (including article 103 of the Third Geneva Convention relied
upon by Petitioner) apply in cases of international armed conflict. Article 3, which is
common to all four Geneva Conventions (and hence is known as “common article 3”),
applies to “armed conflict not of an international character,” and provides baseline
protection against, inter alia, “cruel treatment and torture,” “humiliating and
degrading treatment” and “the passing of sentences . . . without previous judgment
pronounced by a regularly constituted court affording all the judicial guarantees
which are recognized as indispensable by civilized peoples”. Respondents would
characterize some aspects of the conflict in Afghanistan as armed conflict that is
neither international because, by assertion, it is not between states, nor armed conflict
“not of an international character” because it occurs in the territory of more than one
state. As a result of this characterization, according to the Respondents, the
individuals detained at Guantanamo Bay, or some category of them that includes
Hamdan, fall into an exceptional third category which is entirely outside the
protections of the Geneva Conventions.

Not only is it difficult to accept that armed conflict could simultaneously not
be international and also not be “armed conflict not of an international character”, but

this approach conflicts with recent authority on the scope of application of the Geneva
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Conventions. The United States Government has separately acknowledged authority
directly undermining the Respondents’ arguments: internal government documents
(which have been made public) analyzing the application of international legal norms,
including the Third Geneva Convention, to the detention of individuals as
Guantanamo Bay and elsewhere take note of recent authority, including authority
from the International Court of Justice, “that common Article 3 is better read as
applying to all forms of non-international armed conflict” and “that all ‘armed
conflicts’ are either international or non-international, and that if they are non-
international, they are governed by common Article 3.” See Memorandum for
Alberto R. Gonzales, Counsel to the President, and William J. Haynes II, General
Counsel of the Department of Defence from Office of Legal Counsel, U.S.
Department of Justice, dated January 22, 2002, at 8 n.23 (citing Commentary on the
Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949
94339 n.2 (Yves Sandoz et al. eds., 1987)); Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. U.S.) 1986 1.C.J. 14, 114 (Judgment of June
27); see also id. at 8 (citing the decision of the International Criminal Tribunal for the
Former Yugoslavia in Prosecutor v. Tadic, Case No. 160 (ICTY Appeals Chamber,
Oct. 2, 1995)).

In Tadic, the Appeals Chamber of the International Criminal Tribunal for the
Former Yugoslavia emphasized the comprehensive scope of international
humanitarian law, rejecting an argument that neither the branch of international
humanitarian law applicable to non-international armed conflict (common article 3)
nor that applicable to international armed conflict (the remaining provisions of the
Geneva Conventions)—applied to one phase of the hostilities in the former

Yugoslavia. See Prosecutor v. Tadic, Case No. 160, 91 66-70 (Decision on the
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Defence Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995) available at

http://www.un.org/icty/tadic/appeal/decision-e/51002.htm. The Appeals Chamber

emphasized that “the temporal and geographical scope of both internal and
international armed conflicts extends beyond the exact time and place of hostilities”,
id., § 67, to encompass “the entire territory of the Parties to the conflict”, id., § 68.
Accordingly, the Appeals Chamber concluded:
an armed conflict exists whenever there is a resort to armed force
between States or protracted armed violence between governmental
authorities and organized armed groups or between such groups within
a State. International humanitarian law applies from the initiation of
such armed conflicts and extends beyond the cessation of hostilities
until a general conclusion of peace is reached; or, in the case of
internal conflicts, a peaceful settlement is achieved. Until that
moment, international humanitarian law continues to apply in the
whole territory of the warring States or, in the case of internal conflicts

the whole territory under the control of a party, whether or not actual
combat takes place there.

Id., §70.

Thus international humanitarian law applies from the time of the initiation of
hostilities until their conclusion and throughout the territory of the parties to the
conflict. The “armed conflict with al Qaeda” began with an invasion of Afghanistan,
which constituted “declared war or . . . any other armed conflict . . . between two or
more of the High Contracting Parties”; Afghanistan like the United States is a party to
the Geneva Conventions. The Geneva Conventions thus began to apply, and they
persist in application throughout the territory of Afghanistan (or at the least
throughout the “whole territory under the control of a party” to the hostilities) “until a
general conclusion of peace is reached; or, in the case of internal conflicts, a peaceful
settlement is achieved.” Tadic, § 70. Individuals detained prior to any such time—

military actions in Afghanistan are ongoing and the United States has ‘repeatedly
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indicated that the “war on terror” continues—are entitled to the basic protections of
the Geneva Conventions.

Given the central importance of the Geneva Conventions to securing all
individuals caught up in armed conflict against the barbarism of war, the Court must
give full weight to the Tadic decision. The Court should evaluate the parties’
arguments on the application of the Third Geneva Convention against the backdrop of
the United States’ commitment to international law; its obligations to perform treaties
in good faith, see VCLOT, art. 26 (“Every treaty in force is binding upon the parties
to it and must be performed by them in good faith.”); the tradition of respect for the
rule of law shared by the United States; and the tradition of leadership by the United
States in the field of human rights and international humanitarian law.

IV. THE MILITARY COMMISSION SYSTEM FAILS TO AFFORD DETAINEES THE

DUE PROCESS TO WHICH THEY ARE ENTITLED UNDER INTERNATIONAL

LAw.

A. The Military Commission System Violates Detainees’ Right To An
Impartial Determination Of Their Guilt Or Innocence.

The right to be tried by an independent and impartial tribunal is a cardinal
component of international human rights law. It is protected by all major human
rights treaties, from the ICCPR, see art. 14(1) (“In the determination of any criminal
charge against him, or of his rights and obligations in a suit at law, everyone shall be
entitled to a fair and public hearing by a competent, independent and impartial
tribunal established by law”), to the ACHR, see art. 8(1) (“Every person has the right
to a hearing, with due guarantees and within a reasonable time, by a competent,
independent and impartial tribunal, previously established by law...”), and the ECHR,
see art. 6(1) (“In the determination of his civil rights and obligations or of any

criminal charge against him, everyone is entitled to a fair and public hearing within a

Page 26



reasonable time by an independent and impartial tribunal established by law”). This
right is also enshrined in the Geneva Conventions. See common art. 3(1)(d)
(prohibiting “at any time and in any place whatsoever with respect to the above-
mentioned persons . . . the passing of sentences and the carrying out of executions
without previous judgment pronounced by a regularly constituted court affording all
the judicial guarantees which are recognized as indispensable by civilized peoples”).

The common source of all these instruments is the entitlement to a fair trial by
an independent tribunal, enshrined as one of the “equal and inalienable rights of all
members of the human family” in the Universal Declaration. Universal Declaration,
preamble and art. 19 (“Everyone is entitled in full equality to a fair and public hearing
by an independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him”).

The military commission system, as established and implemented by the
United States to try detainees at Guantanamo Bay, does not sufficiently safeguard this
most fundamental of rights. The system lacks the necessary degree of independence
to be, and to be seen to be, compliant with the requirements of international law.

The military commissions are composed of officers of the U.S. military,
appointed by the “Appointing Authority” exercising authority delegated by, and
acting under the authority, direction and control of, the Secretary of Defense. Military
Commission Order No. 1 of March 12, 2002, § 4(A)(1); Department of Defense
Directive 5105.70, § 3.1. They may be removed by the Appointing Authority at any
time “for good cause”. Military Commission Order No. 1, q 4(A)(3).27 Once the

military commission has heard the case against the accused and reached a decision as

2 . os
7 The Order contains no definition of “good cause™.
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to his guilt or innocence, the case is passed automatically to the Review Panel. The
Review Panel examines the trial record, and decides whether the charges against the
accused should be dismissed, whether the accused should be found guilty, or whether
the case should be returned to the commission that tried it, on the basis that there has
been a “material error of law”. Id., § 6(H); Military Commission Instruction No. 9,
94(C). Like the members of the military commissions, the members of the Review
Panel are selected by the Secretary of Defense. Military Commission Instruction No.
9, 9 (4)(B). They are appointed for a term not exceeding two years, and they, too, can
be removed “for good cause”. 1d., 4(B)(2).2® Except where the case is returned on
grounds of an error of law, the Review Panel then sends the case to the President (or
Secretary of Defense, exercising authority delegated by the President), who finally
determines the verdict and sentence imposed on the accused. Military Commission
Order No. 1, § 6(H). He may either accept the Review Panel’s recommendation, or
decide that a verdict of guilt as to a lesser charge and/or a reduced sentence is more
appropriate.

As the system is currently constructed, therefore, the same official (or his
delegate, acting on his authority and under his control) is responsible for the original
detention, for laying the charges against a detainee, for selecting the members of the
tribunals that will hear the charges (over whom he exercises command authority), and
for making the final decision as to the detainee’s guilt or innocence of those same
charges. There is no appeal from this process.

Both the Secretary of Defense and the President have already publicly

commented on the guilt of the Guantanamo detainees, despite the fact that none of

28 Under the terms of the Instruction, “good cause” includes, without limitation, “physical disability,

military exigency, or other circumstances that render the member unable to perform his duties”.

Page 28



those detainees has yet been tried, and that only very few have even been charged
with any crime.” The President was responsible for designating each of the detainees
“enemy combatants” in the first place, thereby occasioning their continued detention
at Guantanamo Bay and eligibility for trial by military commission. See Press
Briefing of Senior Department of Defense Official and Senior Military Officer, J uly 3

2004, available at http://www.defenselink.mil/transcripts/2003/tr20030703-0323 .html.

A system of trial in which the Secretary of Defense and/or the President is responsible
for managing the process of trial and making the final decision as to the guilt or
innocence of detainees upon whose guilt they have previously expressed views cannot
be considered independent and impartial. The same statements also undermine the
ability of the military commission system to uphold another fundamental plank of
international human rights law: a detainee’s right to be presumed innocent until
proven guilty. See, e.g., ICCPR, art. 14(2); ACHR, art. 8(2); ECHR, art. 6(2).

The European Court of Human Rights, whose decisions are a useful indicator
of the application of international human rights law by Western legal systems and
democratic political systems, has considered the right to be tried by an impartial
tribunal as it is set out in article 6 of the ECHR on numerous occasions. In Findlay v.
United Kingdom, the Court held that in order to decide whether a tribunal is
independent it is necessary to consider: (i) how the members of the tribunal are

appointed; (ii) their term of office; (iii) the existence of guarantees against outside

?  For example, when discussing the Guantanamo detainees in a meeting with the leader of the

Afghan interim government, Hamid Karzai, earlier this year, Mr. Bush made the unequivocal and
unqualified comment: “these are killers”. Statement of President Bush in a meeting with Hamid
Karzai on 28 January 2004, available at http://www. whitehouse.gov/news/releases/
2002/01/20020128-13.html. Similarly, Mr. Rumsfeld has publicly stated: “[t]hese people are
committed terrorists,” and, apparently making no distinction between a charge and a conviction, “ .
. . the reality is that they have been charged with something. They have been found to be engaging
in battle on behalf of the al Qaeda or the Taliban . . . ”. Department of Defense Briefing, 22
January 2002, available at http://www.globalsecurity.org/military/library/news/2002/01/mil-
020122-usia01.htm (emphasis added).
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pressure; and (iv) whether the tribunal appears to be independent. (1997) 24
EHRR. 221, § 733° To determine impartiality, one must look at whether the
members of the tribunal are free from personal prejudice and bias, both subjectively
and objectively. Ibid. A tribunal must not only be impartial, it must be seen to be
impartial, and the European Court has held that there may be a violation of ECHR
Article 6(1) where “the impartiality of the courts in question was capable of appearing
to be open to doubt”, Hauschildt v. Denmark (1990) 12 EHRR. 266 9952, 53.
Amici understand that U.S. law contains a similar principle. Cf. U’Ren v. Bagley, 245
P. 1074, 1075 (Or. 1926) (“Courts, like Caesar’s wife, must be not only virtuous but
above suspicion.”).

Amici submit that the Guantanamo Bay military commissions do not meet
these standards: The members of both the commissions themselves and the Review
Panel are chosen not by ballot or rotation (the methods by which judges are normally
detailed to a case in the U.S., the UK. and elsewhere), but by the Secretary of
Defense. The Secretary of Defense also has the power to remove them, at any time,
simply by making a unilateral decision that there is “good cause” for so doing. Since
“good cause” is either very broadly defined, or not defined at all, in the relevant
Military Instructions, and since there is no provision for review of a decision by the
Secretary to remove a member of a commission or Review Panel, this power appears
to be essentially unfettered. The members of these tribunals are, therefore, appointed
at the discretion of one individual and have no security of tenure, but can be removed

or replaced at any time. Given the degree of control exercised by the Secretary of

3 The tribunal under scrutiny in Findlay was, in substance, a court martial. See also Cooper v.

United Kingdom (2004) 39 E.-H.RR. 8 § 104 and Grieves v. United Kingdom (2004) 39 E.HRR.2
9 69, considering whether courts martial complied with the right to trial by an independent and
impartial tribunal. In both cases, the European Court confirmed the tests it had originally set out in
Findlay.
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Defense (who has already expressed his views on guilt) over both their appointment
and their removal, it is not difficult to see how this system might operate as an
improper influence on members of the military commissions and the Review Panel,

31 This does not

thereby affecting their ability to act independently and impartially.
meet the requirement of the appearance of impartiality.

Moreover, the U.S. has deliberately chosen not to use existing fora, such as the
domestic courts, courts martial or the Court of Appeal of the Armed Forces, all of
which are known to be independent and impartial, to try Guantanamo detainees or to
review their sentences. Rather, it has elected to establish an entirely separate system
controlled exclusively by the Executive Branch. In their submissions, Respondents
offer no explanation of the rationale behind this decision. The military commission
system as currently constituted does not provide adequate guarantees of detainees’
fundamental right at international law to trial by an independent and impartial

tribunal.

B. Military Commissions Violate International Law Because There Is
No Appeal To An Independent Judicial Body.

These failings are not cured by the right to challenge any eventual verdict
through an appeal to a sufficiently independent court. The President’s November
2001 Military Order gives exclusive jurisdiction over cases like Hamdan’s