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Army Regulation 15-6: Final Report

Investigation into FBI Allegations of Detainee Abuse at
Guantanamo Bay, Cuba Detention Facility

EXECUTIVE SUMMARY

Detention and interrogation operations at Joint Task Force Guantanamo
{JTF-GTMO) cover a three-year period and over 24,000 interrogations. This
AR 15-6 investigation found only three interrogation acts in violation of
interrogation techniques authorized by Army Field Manual 34-52 and DoD
guidance. The AR 15-6 also found that the Commander of JTF-GTMO failed
to monitor the interrogation of one high value detainee in late 2002, The
AR 15-6 found that the interrogation of this same high value detaines
resulted in degrading and abusive treatment but did not rise to the level of
being inhumane treatment. Finally, the AR 15-6 found that the
communication of a threat to another high value detainee was in violation
of SECDEF guidance and the UCMJ. The AR 15-6 found no evidence of
torture or inhumane treatment at JTF-GTMO.

INTRODUCTION

In June 2004, the Federal Bureau of Investigation (FBI) began an internal
investigation to determine if any of its personnel had observed mistreatment or
aggressive behavior towards detainees at Guantanamo Bay, Cuba (GTMO). On
9 Jul 04, the FBI = Inspection Division (INSD}, sent an e-mail message to ail FBI
personnel who had served in any capacity at GTMO. The e-mail stated in
relevant part:

“You have been identified as having conducted an assignment at GTMO, Cuba
since 9/11/2001. The Inspection Division has been tasked with contacting those
employees who have served in any capacity at GTMO and obtain information
regarding the treatment of detainees. Employees should immediately respond to
the following:

1) Employees who observed aggressive treatment, which was not consistent
with Bureau interview policy guidelines, should respond via e-mail for
purposes of a follow-up interview.

2) Employees who worked at GTMO and observed no aggressive treatment
of detainees should respond via an EC documenting a negative
response...”

The above e-mail message was sent by INSD to 493 FBI personnel who had
served in GTMO between 9 Sep 01 and 9 Jul 04. INSD received 434 total
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responses, and 26 agents stated that they had observed aggressive treatment of
detainees at GTMO.

In response to FBI agent allegations of aggressive interrogation techniques at
Joint Task Force Guantanamo Bay (JTF-GTMO) Cuba, that were disclosed in
Dec 04 as a resuit of FOIA releases, General (GEN) Bantz J. Craddock,
Commander United States Southern Command (USSOUTHCOM), ordered an
AR 15-6 investigation and appointed Brigadier General (BG) John T. Furlow,
United States Army South Deputy Commander for Support, as the investigating
officer. BG Furlow was directed to address the following ailegations:

a. That military interrogators improperly used military working dogs during
interrogation sessions to threaten detainees, or for some other purpose;

b. That military interrogators improperly used duct tape to cover a detainee's
mouth and head,

¢. That DoD interrogators improperly impersonated FBI agents and
Department of State officers during the interrogation of detainees;

d. That, on several occasions, DoD interrogators improperly played ioud
music and yelled loudly at detainees;

e. That military personne! improperly interfered with FBI interrogators in the
performance of their FBI duties;

f. That military interrogators improperly used sleep deprivation against
detainees;

g. That military interrogators improperly chained detainees and placed them in
a fetal position on the floor, and denied them food and water for long
periods of time;

h. That military interrogators improperly used extremes of heat and cold
during their interrogation of detainees.

Subsequent to the initial appointment, GEN Craddock directed BG Furlow to
investigate two additional allegations concerning a female military interrogator
performing a “lap dance” on a detainee and the use of faux “menstrual blood”
during an interrogation. Finally, the appointment letter directed BG Furlow to not
limit himself to the listed allegations.

On 28 Feb 05, after two months of investigation, BG Furlow advised GEN
Craddock that he needed to interview officers senior in grade to himself. On 28
Feb 05 GEN Craddock appointed Lieutenant General (Lt Gen) Randall M.
Schmidt, United States Southern Command Air Forces Commander, Davis-
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Monthan AFB, AZ, as the senior investigating officer. This report reflects the
combined findings and conclusions of the initial investigative efforts and the
combined investigative efforts of both BG Furlow and Lt Gen Schmidt.

After submission of the AR15-6 Report of Investigation on 1 Apr 05, CDR
USSOUTHCOM directed on § May 2005 that the investigation be reopened to
consider memos dated 11 Dec 04 and 24 Dec 04, that had recently been
discovered, regarding the subject of the second Special Interrogation Plan. Prior
to completion of the follow-up, CDR USSOUTHCOM directed on 2 Jun 05 that
the investigation should also address new allegations made by the subject of the
first Special Interrogation Plan.

SCOPE OF REVIEW

This investigation was directed and accomplished under the “informal
procedures” provisions of Army Regulation 15-6, Procedures for Investigating
Officers and Boards of Officers, dated 30 Sep 96, (AR 15-6). This AR 15-6
investigation centered on alleged abuses occurring during interrogation
operations. This AR 15-8 found incidents of abuse during detention operations;
all of which were appropriately addressed by the command. The investigation
team conducted a comprehensive review of thousands of documents and
statements pertaining to any allegations of abuse occurring at GTMO, to include
the complete medical records of the subjects of the first and second Special
Interrogation Plan. The team interviewed 30 FBI agents, conducted interviews of
over 100 personnel from & Jan 05 to 24 Mar 05 and had access to hundreds of
interviews conducted by several recent investigations. These interviews included
personnel assigned to GTMO, USSOUTHCOM, and OSD during the tenure of
JTFs 160, 170, and GTMO. ltincluded nine DIA personnel, including every Joint
Intelligence Group Chief and every Intelligence Control Element Chief. It
included 76 DoD personnel, to include every General Officer who commanded
Joint Task Force 160, Joint Task Force 170 and Joint Task Force GTMO. DoD
personnel interviewed also included personnel who served as interrogators at
GTMO and instructors at the US Army Intelligence School and Center. During
the course of the investigation, the team visited Birmingham, AL; Chicago, IL; Ft
Bragg, NC; Ft Devens, MA; Ft Huachuca, AZ; GTMO (twice); Los Angeles, CA;
Miami, FL; and Washington D.C. (five times).

The investigation team attempted to determine if the allegations alleged by the
F8I, in fact, occurred. During the course of the follow up investigation the AR15-
6 also considered allegations raised specifically by detainees the subject of the
first and second Special Interrogation Plans. The investigating team applied a
preponderance standard of proof consistent with the guidance contained in
AR15-6. The team also applied guidance contained in FM 34-52, CDR
USSOUTHCOM, and SECDEF memorandums authorizing special interrogation
techniques in deciding if a particular interrogation approach fell properly within an
authorized technique. In those cases in which the team concluded that the
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allegation had in fact occurred, the team then considered whether the incident
was in compliance with interrogation techniques that were approved either at the
time of the incident or subsequent to the incident. In those cases where it was
determined the allegation occurred and o have not been an authorized
technique, the team then reviewed whether disciplinary action had already been
taken and the propriety of that action. On 28 Mar 05, GEN Craddock, as the
investigation appointing authority, asked Lt Gen Schmidt to determine
accountability for those substantiated violations that had no command action
taken.

The team did not review the legal validity of the various interrogation technigques
outlined in Army Field Manual 34-52, or those approved by the Secretary of
Defense.

BACKGROUND

On 7 Mar 05 Vice Admiral A.T. Church, I1l submitted his final report of detention
operations and detainee interrogation techniques in the Global War on Terror to
the Secretary of Defense. (hereinafter “Church Report”) That report included a
thorough background discussion of detainee operations at GTMO. Our
investigation independently researched the genesis and adjustments to policy
and interrogation techniques from the origination of GTMO to the present. Qur
independently derived findings regarding the development and adjustments to
policy and interrogation techniques are identical to the Church report. Therefore,
| have adopted relevant portions of the Church report to show the development of
permissible interrogation techniques.

Interrogation operations at GTMO began in January 2002. Initially interrogators
relied upon the interrogation technigues contained in FM 34-52. These
techniques were ineffective against detainees who had received interrogation
resistance training. On 11 Oct 2002, Major General Michael E. Dunlavey, the
Commander of Joint Task Force (JTF) 170, the intelligence task force at GTMO,
requested that the CDR USSOUTHCOM, GEN James T. Hill, approve 19 counter
resistance techniques that were not specifically listed in FM 34-562. The
techniques were broken down into Categories |, il, and Ill, with the third category
containing the most aggressive techniques. On 25 Oct 02 CDR USSOUTHCOM
forwarded the request to the Chairman of the Joint Chiefs of Staff, General
Richard B. Myers. On 2 Dec 02, the Secretary of Defense approved the use of all
Category | and |l techniques, but only one of the Category Ill techniques (which
authorized mild, non-injurious physical contact such as grabbing, poking in the
chest with a finger, and light pushing). In the approval memorandum, the
SECDEF approved the techniques for use by CDR USSOUTHCOM, who
subsequently verbaily delegated the authority to approve and apply these
techniques to CDR JTF-GTMO.

UNCLASSIFIED
4




UNCLASS
1 Apr 05 (Amended 9 Jun 05)

On 15 Jan 03, SECDEF rescinded his approval of all Category Il techniques and
the one Category lll technique leaving only Category | technigues in effect. The
SECDEF memo permitted use of Category il and |1l techniques only with
SECDEF approval. No approval was requested or granted.

On 16 Apr 03, the Secretary of Defense issued a new policy accepting 24
techniques, most of which were taken directly from or closely resembled those in
FM 34-52. The Secretary's guidance remains in effect today. This policy
memorandum placed several requirements on CDR USSOUTHCOM. First, it
required all detainees to continue to be treated humanely. Second, it required
SECDEF notification prior to the implementation of any of the following
aggressive Interrogation techniques: Incentive/Removal of Incentive; Pride and
Ego Down; Mutt and Jeff; and Isolation. Third, it specifically limited the use of
these aggressive techniques to circumstances required by “military necessity.”
The memorandum did not attempt to define the parameters of “humane
treatment” or “military necessity.”

The CDR USSOUTHCOM issued a memorandum on 2 Jun 03 providing further
guidance on the implementation of the 16 Apr 03 SECDEF approved techniques.
This guidance provided that prior to the use of any of the specified aggressive
techniques, the JTF Commander would submit the request in writing to COR
USSOUTHCOM for submission to SECDEF. The guidance also stated that
“specific implementation guidance with respect to techniques A-Q is provided in
Army Field Manual 34-52. Further implementation guidance with respect to
techniques R-X will need to be developed by the appropriate authority.” GTMO
standard operating procedure on interrogations provides guidance for
interrogations.

In addition, the CDR USSQUTHCOM guidance provided the following
clarification to the SECDEF’s 16 Apr 03 memorandum: {quoting)

(a) Reference Technique B, the Working Group was most concerned
about removal of the Koran from a detainee-——something we no longer
do. Because providing incentives (e.g., McDonald's Fish Sandwiches
or cigarettes) is an integral part of interrogations, you will notify me in
writing when the provided incentive would exceed that contemplated
by interrogation doctrine contained in Army FM 34-52, or when the
interrogators intend to remove an incentive from a detainee;

(b) Reference Techniques | and O, you will notify me in writing when use
of these standard interrogation techniques goes beyond the doctrinal
application described in Army FM 34-52. When use of the technique
is consistent with FM 34-52, you do not need to notify me;

(¢) 1define “sleep deprivation”, referenced in Technique V, as keeping a
getainee awake for more that 16 hrs, or allowing a detainee to rest
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briefly and then repeatedly awakening him, not to exceed four days in
succession;

(d) Reference Technique X, | do not consider the use of maximum-
security units as isolation. A detainee placed in a maximum-security
unit is segregated, but not truly isolated,

(e) | define the “least intrusive method” as the technique that has the least
impact on a detainee’s standard of treatment, while evoking the
desired response from the detainee during interrogations;

() Except in the case of Techniques B, |, O, and X, | have determined
that the first 0-6/GG-15 in the chain of command or supervision, is the
“appropriate specified senior approval authority,” unless approval
authority is withheld from that individual by higher authority.

Lastly, | have told the Secretary of Defense his 16 April guidance applies
to all interagency elements assigned or attached to JTF GTMO. {(end
quote)

There have been over 24,000 interrogation sessions at GTMO since the
beginning of interrogation operations.

FINDINGS

GENERAL DETAINEE POPULATION

Allegation: That DoD interrogators improperly impersonated FBI agents or
Department of State officers during the interrogation of detainees.

Finding #1: On several occasions in 2003 various DoD interrogators
impersonated agents of the FBI and the Department of State.

Technique: Authorized: FM 34-52 (p. 3-13); Category | technique approved by
SECDEF - Deceiving interrogator identity

Discussion: The Chief of the Special Interrogation Team directed two
interrogators to pose as US State Department representatives during an
interrogation. In addition another interrogator posed as an FBI agent on one
occasion. This impersonation came to the attention of the Senior Supervisory
Agent (SSA) of the FBI at Guantanamo Bay when several other agents advised
him that detainees were complaining d uring interviews that the FBI had already
asked them the same questions. The SSA approached the Joint Interrogation
Group (JIG) Chief, with his agents’ concerns. According to the SSA, the JIG
Chief did not contest the FBI agents’ accusations. In fact, the JIG Chief knew of
at least one military interrogator who had impersonated an FBI agent. After the
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regarding the use of the air conditioning units in the interrogation booths. There
were several individuals who were interviewed who acknowledged that certain
military interrogators would adjust the air conditioning down (cool) in an attempt
to make the detainee uncomfortable for the interrogation. Several witnesses
indicated that the practice of adjusting the temperature ceased when CDR JTF-
GTMO directed that the practice no longer be employed. The current GTMO
SOP still permits interrogators to adjust the temperature. In addition, one
interrogator supervisor stated that detainees were interrogated at Camp X-Ray,
where the “booths” were not air-conditioned, to make the detainees
uncomfortable.

Organizational response: No disciplinary action required.
Recommendaﬂ'on #5: The allegation should be closed.

Allegation: That military interrogators improperly used sleep deprivation
against detainees.

Finding #6: During 2003 and 2004 some detainees were subjected to cell

moves every few hours to disrupt sleep patterns and lower the ability to resist
interrogation. Each case differed as to length and freque ncy of the cell moves.

Technique: Unauthorized prior to 2 Dec 02 and between 15 Jan 03 and 16
Apr 03. Neither sleep disruption or deprivation is an authorized FM 34-52

technique

Technique: Authorized between 2 Dec 02 and 15 Jan 03 and after 16 Apr
03: The exact parameters of this technique remained undefined until 2 Jun 03
when CDR USSOQUTHCOM established clear guidance on the use of sleep
adjustment. His guidance prohibited the practice of keeping a detainee awake
for “more than 16 hours or allowing a detainee to rest briefly and then repeatedly
awakening him, not to exceed four days in succession.”

Discussion: Only one FBI agent alleged sleep deprivation; his complaint was
that an individual was subjected to 16 hours of interrogation followed by four-hour
breaks. He says he was told about these sessions by DoD interrogators and
they implied that these 16 hour interrogations were repeated on a 20 hour cycle,
but he did not know for certain what in fact occurred. The FBI agent was at
GTMO from 2 Jun 03 to 17 Jul 03. Under CDR USSOUTHCOM's 2 Jun 03
guidance, 16 hour interrogations were permitted and do not constitute sleep
deprivation if done on a 24 hour cycle. During the course of the investigation of
the FBI allegation, the AR 15-6 did conduct a review of the interrogation records
to see if there was any evidence that corroborated this allegation. While not
directly supporting the FBI’s allegation, records indicated that some interrogators
recommended detainees for the “frequent flyer program.” A current GTMO
interrogation analyst indicated that this was a program in effect throughout 2003
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and until March 2004 to move detainees every few hours from one cell to another
to disrupt their sleep. Documentation on one detainee indicated that he was
subjected to this practice as recently as March 2004.

Organizational response: None. Current JTF-GTMO Commander terminated
the frequent flyer cell movement program upon his arrival in March 04.

Recommendation #6: The allegation should be closed, Recommend
USSOQUTHCOM clarify policy on sleep deprivation.

Allegation: That military interrogators improperly used duct tape to cover a
detainee’s mouth and head.

Finding #7: Sometime in October 2002 duct tape was used to “quiet’ a
detainee.

Technique: Unauthorized

Discussion: In his testimony, the ICE Chief testified that he had a situation in
which a detainee was screaming resistance messages and potentially provoking
a riot. At the time of the incident there were 10 detainees in the interrogation
section and the ICE Chief was concerned about losing control of the situation.
He directed the MPs to quiet the detainee down. The MP mentioned that he had
duct tape. The ICE Chief says he ultimately approved the use of duct tape to
quiet the detainee. The MP then placed a single strand of duct tape around the
detainee’s mouth. The single strand proved ineffective because the detainee
was soon yelling again. This time the MPs wrapped a single strand of duct tape
around the mouth and head of the detainee. The detainee removed the duct
tape again. Fed up and concerned that the detainee’s yelling might cause a riot
in the interrogation trailer, The ICE Chief ordered the MPs to wrap the duct tape
twice around the head and mouth and three times under the chin and around the
top of the detainee's head. According to an FBI agent, he and another FB! agent
were approached by the ICE Chief who was laughing and told the agents that
they needed to see something. When the first agent went to the interrogation
room he saw that the detainee’s head had been wrapped in duct tape over his
beard and his hair. An interrogator testified that another interrogator admitted to
him that he had duct taped the head of a detainee. According to the first agent,
the ICE Chief said the interrogator wrapped the detainee’s head with duct tape
because the detainee refused to stop “chanting” passages from the Koran.

Organizational response: The JTF-170 JAG testified that she became aware
of the incident and personally counseled the ICE Chief. The counseling session
consisted of a verbal admonishment.2 The ICE Chief did not receive any formal

2 While the ICE Chief testified that he was counseled by the JTF-GTMO Commander this is not possible.
The Commander in question did not arrive until the month following the event. The previous Commander
has no recollection of the event,
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Discussion: See above discussion for Finding #4.

Qrganizational response: No disciplinary action required; technique
authorized.

Recommendation #13: The allegation should be closed. Recommend JTF-
GTMO develop specific guidance on the length of time that a detfainee may

be subjected to futility music. Placement of a defainee in the interrogation

booth and subjecting him to loud music and strobe lights should be limited
and conducted within clearly prescribed limits.

Allegation: That military interrogators improperly used extremes of heat
and cold during their interrogation of detainees.

Finding #14: On several occasions between November 2002 and January 2003
interrogators would adjust the air conditioner to make the subject of the first
Special Interrogation Plan uncomfortable.

Technique: Unauthorized prior to 16 Apr 03: SECDEF did not approve
exposure to cold in his 2 Dec 02 list of approved techniques

Discussion. There are no medical entries indicating the subject of the first
Special Interrogation Plan ever experienced medical problems related to low
body temperature. The subject of the first Special Interrogation Plan's medical
records do indicate that he did have a body temperature between 95 and 97
degrees twice. The subject of the first Special Interrogation Plan's medical
records do indicate that from 7-9 Dec 02 he was hospitalized for observation
after an episode of bradycardia. He was released within forty-eight hours, after
the bradycardia resolved without intervention and he maintained stable
hemodynamics.? He experienced a second episode of bradycardia in Feb 03.

Organizational response: None
Recommendation #14: The allegation should be closed.

Allegation: That military interrogators improperly used sleep deprivation
against detainees.

Finding #15: From 23 Nov 02 to 16 Jan 03, the subject of the first Special
Interrogation Plan was interrogated for 18-20 hours per day for 48 of the 54 days,
with the opportunity for a minimum of four hours rest per day.

Technique: Authorized: SECDEF approved technique. This technique was
officially permitted under 2 Dec 02 SECDEF Memorandum ~ The use of 20-hour
interrogations

4 Bradycardia is a relatively slow heart; hemo dynamics are mechanics of blood circulation.
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Discussion: SECDEF approved 20 hour interrogations for every 24-hour cycle
for the subject of the first Special Interrogation Planon 12 Nov 02. Later, COR
USSOUTHCOM formalized the definition of sleep deprivation in his 02 Jun 03
memorandum “promulgating” SECDEF’s interrogation techniques of 16 Apr 03.
He defined sleep deprivation as keeping a detainee awake for more than 16
hours, or allowing a detainee to rest briefly and then repeatedly awakening him,
not to exceed four days in succession.

Organizational response: None. This was an authorized interrogation
technique approved by SECDEF.

- Recommendation #15: The allegation should be closed. Recommend
USSOUTHCOM clarify policy on sleep deprivation.

Additional Allegations, Re: The subject of the first Special Interrogation
Plan: In addition to the FBI allegations addressed above, the following additional

interrogation techniques {not all inclusive) were used in the interrogation of the
subject of the first Special Interrogation Plan. Each act is documented in the
interrogation MFRs maintained on the subject of the first Special Interrogation
Plan.

Finding #16a: That the subject of the first Special Interrogation Plan was
separated from the general population from 8 Aug 02 to 15 Jan 03.

Technique: Unauthorized prior to 12 Nov 02: SECDEF did not approve
movement of detainee to an "isclation facility” for interrogation purposes prior to
approval of Category [l techniques for the subject of the first Special Interrogation
Plan on 12 Nov 02.

Technique: Authorized after 12 Nov 02:

Discussion: The subject of the first Special Interrogation Plan was never
isclated from human contact. The subject of the first Special Interrogation Plan
was however placed in an “isolation facility” where he was separated from the
general detainee population from 8 Aug 02 to 15 Jan 03. The subject of the first
Special Interrogation Plan routinely had contact with interrogators and MPs while
in the “isolation facility.” The SECDEF did not define "isolation facility” when he
approved the use of an “isolation facility” for up to 30 days with additional
isolation beyond 30 days requiring CDR JTF-GTMO approval on 12 Nov 02.
Prior to the SECDEF's approval, placement in an “isolation facility” was not an
authorized interrogation technique.

Organizationallresponse to Additional Allegations, Re: The subject of the
first Special Interrogation Plan. None taken.
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U.S. State Department Criticism of “Stress and Duress” Interrogation
Around the World

On December 26, the Washington Post reported that persons held at a CIA interrogation center in Bagram
air base in Afghanistan were being subjected to "stress and duress" techniques such as standing or kneeling
for hours, being held in awkward, painful positions, sleep deprivation through use of blinding lights, and
hooding. In response to a Human Rights Watch letter, the Bush administration stated that “U.8. policy .
condemns and prohibits torture,” but it failed to address the specific reports of mistreatment at Bagram,
However, the U.S. State Department has itself condemned as torture or other inhuman treatment many of
the “stress and duress” techniques now allegedly being used by U.S. intelligence agencies. Listed below
are some of the countries criticized for using these interrogation methods during 2000, 2001, and 2002 in
the State Department’s annual “Country Reports on Human Rights Practices.”

Country Methods Used:

Burma According to the State Department country reports,
the Burmese military government “routinely
subjected detainees to hard interrogation techniques
designed to intimidate and disorient.” The
technigues listed include being forced to squat or
remain in uncomfortable periods for long periods of
time, and, according to the 2000 and 2001 country
reports, sleep and food deprivation and prolonged
questioning under bright lights have also been used.
The United States has imposed economic sanctions
on Burma mainly due to its human rights practices,
and continues to condemn its acts of repression and
abuse.

Egypt The country reports cite the stripping and

' blindfolding of prisoners among the principal
methods of torture used by Egyptian authorities.
Female prisoners and family members of detainees
have also been forced to strip.

Eritrea In its country reports, the State Department says that
the Eritrean government “commitied serious human
rights abuses.” Some of the torture techniques cited
include being subjected to prolonged sun exposure
in high temperatures and the tying of hands and feet
for extended periods of time.

Iran According to country reports, common methods of
torture used against political opponents in Iran are
sleep deprivation and “suspension for long periods
in contorted positions.”

Traq ' Iraqi security services regularly use food and water
deprivation as a form of torture, according to the
country reports.

Jordan The State Department reports that Jordanian police
and secutity forces have been alleged to engage in
acts of torture. Some of the methods used include
sleep deprivation and solitary confinement.




Israel

In the country reports, the State Department writes
that Israeli human rights groups report that Israeli
defense forces continue to use methods of
interrogation prohibited by a 1999 decision by
Israel’s High Court. Prior to this decision, security
officers were permitted to use “moderate and
physical and psychological pressure” during
questioning. One example ofthe “pressure” used
was violent shaking. The State Department also
states that these practices “often led to excesses.”

Libya According to the State Department, Libyan
authorities commonly chain detainees to a wall for
hours and deprive them of food and water.

Pakistan In the country reports, the State Department notes

that protonged isolation and denial of food or skeep
are common torture methods,

Saudi Arabia

The State Department has noted that Saudi Arabian
officials, primarily from the Ministry of the Interior,

use sleep deprivation as an interrogation tactic.

Tunisia In the country reports, the State Department says
that tactics such as food and sleep deprivation or
confinement to a tiny, unlit cell are commonly used
in Tunisia.

Turkey The State Department describes Turkey as a country

“where serious human rights problems remain[ed]”
and torture is a regular practice. According to the
2001 country report, some of the many methods of
torture employed by Turkish security forces include
prolonged standing, isolation, and spreading rumors
about incidents of torture.
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Spain drops extradition attempt
against Guantanamo torture pair

Paul Hamilos in Madrid and Vikram Dodd
The Guardian, Friday March 7 2008

Jamil ¢l-Banna and Omar Deghayes

Spain yesterday dropped its attempt to extradite two British residents who had
been freed from Guantdnamo Bay, after accepting that torture they suffered
during five years of American custody had left them too weak to stand trial.

Jamil e-Banna, 45, and Omar Deghayes, 38, who were accused of being
members of an al-Qaida cell in Madrid, were detained on their return to Britain
in December on a European arrest warrant issued by Spain.The Madrid judge
who issued the warrant, Baltasar Garzon, accepted British medical reports
which found the men were suffering from post traumatic stress disorder
(PTSD) and other serious medical conditions.

Banna is said to be severely depressed, suffering from PTSD, and to have
diabetes, hypertension and back pain, as well as damage to the back of his left
knee. Deghayes is also suffering from PTSD, and depression, is blind in his
right eye, and has fractures in his nasal bone and his right index finger. Both
men are said to be at high risk of suicide.

hitp://www.guardian.co.uk/world/2008/mar/07/spain.guantanamo/ptint 5/27/2008
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The report on Deghayes concludes: "Given all these factors, I don't see how Mr
Deghayes would be able to give instructions to his lawvers, listen to evidence
and give his own accurate testimony"”. A similar conclusion was drawn in the
case of Banna, adding that were he to be separated from his wife and children
again, he risked a deterioration of his fragile mental health.

Deghayes, a Libyan national whose family fled the Gadafy regime, said from his
home in Brighton: "It's good - it's happy news. I always knew they would realise
their mistake and give up the case. I still have problems with immigration as
the authorities have taken away my resident status, but this is a relief.”

The Home Office refused to guarantee to let the pair stay with their families in
Britain and said: "Their immigration status is under review."

Deghayes and Banna arrived back in Britain with a third British resident,
Abdennour Samuer. Banna, from north-west London, was arrested in the
Gambia in 2002 after he did not accept an MI5 request to become an
informant,

Irene Nembhard, a lawyer for the men, said it was titne for them to be allowed
to rebuild their lives.

guardian_co.uk © Guardian News and Media Limited 2008
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UNITED STATES OF AMERICA
Government Response to Defense Motion to

V. Dismiss Based on Torture of Detainee

Pursuant to RM.C. 907
Mohammed Jawad

4 June 2008

1. Timeliness: This motion is filed within the timeframe established by the Military

Commissions Trial Judiciary Rules of Court.

2. Relief Sought: The Accused seeks dismissal of all charges and specification with prejudice;

the Government asks the Military Judge to deny the motion as a matter of law.

3. Overview: The Government asks the Military Judge to deny the instant motion as a matter of
law. Assuming for the purposes of the motion that the allegations regarding Mr. Jawad’s
treatment during the period 7 May 2004 through 20 May 2004 to be true,' neither the Military
Commissions Act of 2006, 10 U.S.C. § 948a et seq. (MCA) — the sole and controlling law
applicable to the resolution of the motion — nor any other analogous or persuasive case law,
military or federal, authorizes or warrants the relief sought.2 On the contrary, the MCA
specifically contemplates that detainees may have been subjected to “torture”™ or coercive
techniques in the past, and provides not for the dismissal of charges, but rather that statements
obtained by torture are inadmissible, and that even statements obtained through coercion may

nonetheless be admitted into evidence if the Military Judge makes certain findings about the

' The motion as a whole seems to imply that counsel and those military personnel now assigned to Joint Task Force
— Guantanamo (JTF — GTMO) have some personal, moral or ethical responsibility for actions allegedly committed
by others over four years ago. The tone of the motion also seems to imply that those now involved in the Military
Commissions or assigned to JTF-GTMO support, condone, or defend detainee abuse. These defense suppositions
are untrue. While counsel must, as a matter of professional responsibility and military obligation, address the
allegations in the defense motion, declining to accede to the defense motion and its requested relief, which
Government counsel in good faith and reasonably disputes, cannot be interpreted as defending the underlying
conduct itself.

? Again, the MCA specifically states that the Uniform Code of Military Justice, 10 U.S.C. § 801 et seq., (UCMYJ)
does not apply to the MCA, and any decisions interpreting the UCM]J, are not binding on Military Commissions.
MCA, § 948b(c).

* The defense motion uses the incendiary word “torture,” which, as the defense acknowledges, is a legal term with a
particularized definition under the MCA and United States law (18 U.S.C. § 2340(2)). Def. Mot. at fn. 14. Even
under the most expansive interpretation of these definitions, the conduct Mr. Jawad complains of cannot, as a matter
of law, be considered torture. The Government asks the Military Judge to make this finding based the instant record
and as a matter of law. '




statements, set forth in the MCA. MCA, § 948r; see also Military Commission Rule of Evidence
(MCRE) 304. Thus the Military Judge lacks the authority to grant the defense’s requested relief

under the applicable law.

If the Military Judge determines, notwithstanding the MCA’s clear provisions, that it
possesses some inherent or unstated equitable power to dismiss otherwise proper charges based
upon alleged coercion, the Military Judge should decline to do so based upon the facts of this
case. As described below, Mr. Jawad is accused of attempting to murder three individuals by
tossing a grenade into his victims’ passing vehicle. His victims suffered serious bodily harm,
blinding one of them in his left eye, and forcing all three victims to undergo dozens of surgeries
and prolonged periods of physical rehabilitation. Balanced against two weeks of sleep
deprivation occurring four years ago, the request that the charges in this case be dismissed is

without any legal or equitable support.

4. Burden and Standard of Proof: Under RMC 905(c), the defense bears the burden of proof

by a preponderance of the evidence.

5. Facts:

A. On 17 December 2002, Mohammed Jawad threw a Soviet-manufactured hand
grenade into a vehicle in which two U.S. Special Forces sergeants and their Afghan interpreter
were riding. The victims had been driving through the streets of Kabul on a humanitarian
mission. Jawad was dressed as an Afghan civilian, and he was approximately 18 years old at the

time.*

B. Before throwing the grenade through the rear window of the vehicle in which the
victims were riding, Jawad permitted other Coalition soldiers (including Turks and Germans) to
pass by so that he could target Americans. During his subsequent interviews by Afghan and
Coalition forces, Jawad admitted that he threw the grenade and boasted that, if given the chance,

he would do so again.

* Jawad has given conflicting accounts of his true age in December 2002—sometimes claiming to be 19 years old,
at other times, 17; recently, he has taken to claiming to have been 16 years old at the time of the attack. A bone scan
study later determined his age at the time of the attacks to be approximately eighteen.
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C. The two Special Forces soldiers—one of whom almost bled to death—have
endured dozens of surgeries and continue to suffer the effects of their wounds today. Their
Afghan interpreter is now blind in his left eye, and underwent four surgeries at Walter Reed
Army Medical Center. By contrast, photographs and medical examinations taken and conducted

within hours after Jawad’s apprehension establish that he suffered no physical injuries before or

after his capture.

D. The Special Forces unit appointed its battalion chaplain as a “human rights
observer” to ensure that U.S. service members respected Jawad’s rights at all times during his
subsequent interview by US forces, during which Jawad again confessed to having thrown the

grenade.

E. Jawad himself claimed to be affiliated with Hezbollah — e Islami Gulbuddin, or
“HIG,” a terrorist organization specially-designated as such by the US Department of State in
February, 2003, presumably as a result of terrorist attacks carried out by its members in the

Kabul area, of which Jawad’s may been among the first.

6. Law and Argument:

The resolution of the defense motion requires little discussion. The defense itself admits
that there is nothing in the MCA or the Manual for Military Commissions authorizing dismissal
based upon the post-apprehension coercion or even “torture” of a detainee. (Def. Mot. at 14.)
Indeed, it is almost axiomatic that the MCA resulted from the recognition of the unique obstacles
in bringing war criminals to justice, e.g., the difficulties collecting evidence on the battlefield,
the necessity for fluid, ongoing intelligence collection,’ and the like. The MCA, passed by wide
margins in both houses of Congress in 2006, recognized, as did the Detainee Treatment Act of
2005, also recognizes the harsh reality that an ongoing war sometimes necessitates (or results in)

questioning of detainees using techniques that would not be permissible or appropriate had the

’ The defense avers that in May 2004 “there was no good basis to believe Mr. Jawad possessed critical intelligence,”
as though Mr. Jawad’s affiliation with HIG, his admitted training at a HIG camp, and other factors, should have
been ignored or that our military should have merely divined that Mr. Jawad had been entirely forthcoming about
these terrorist affiliations in earlier questioning. Def. Mot. at 9. In fact, HIG has been declared a specially-
designated terrorist organization by the US Department of State, and its founder, Hekmaktyar Gulbuddin, remains at
large, four years after Mr. Jawad’s treatment in May 2004. To believe that there was no basis for continuing to
question Mr. Jawad is unsupported.



subject of the questioning been a US citizen with Constitutional protections.® The provisions in
the MCA and the MCRE permitting the admissibility of statements obtained through coercive
techniques are products of this recognition, as unsavory or regrettable as a realistic view of war

and its consequences may seem. MCA, § 948r; MCRE 304.

The only rational conclusion from MCA’s direction to the Commissions regarding the
use of coerced statements is that dismissal of Commissions charges is not authorized; the only
authorized remedy remains suppression of the statements utilizing the procedures and standards

set forth in the MCA and the MCRE.

The defense implicitly concedes this conclusion by its remarkable assertion that its
selective reading of what it calls the “Working Group report” (WG) — a broad report of
investigation with which the defense candidly but ironically admits it does not fully endorse
because the WG, in the defense’s view, expresses support for interrogation techniques that are
“too harsh” (Def. Mot. at fn. 9) — establishes the standards applicable to the defense motion. Def.
Mot. at 10. However, “[t]he military, like the Federal and state systems, has hierarchical sources
of rights. These sources are the Constitution of the United States; Federal Statutes, including the
Uniform Code of Military Justice; Executive Orders containing the Military Rules of Evidence;
Department of Defense Directives; service directives; and Federal common law." United States
v. Lopez, 35 M.J. 35, 39 (CMA 1992). The WG report, a policy document at best, cannot serve

as a basis for deciding the defense’s motion.

The defense’s reliance on RMC 907 is similarly misplaced. RMC 907 enumerates the
bases for dismissal of Military Commissions charges; allegations of coercive treatment are not
among them. Further, the defense cannot cite a single case where a dismissal of charges under
the UCMLI for post-apprehension government misconduct has been upheld. See Def. Mot. pp.
14-16. Although dismissal under RCM 907 for unlawful pre-trial confinement is theoretically
possible, as the defense notes in citing United States v. Fulton, 55 M.J. 88 (CAAF 2001) (Def.
Mot. at 15), a diligent search of the case law has disclosed no appellate opinion upholding any

such dismissal.

% Again, this is not to imply that Government counsel supports Mr. Jawad’s treatment or detainee abuse under any
circumstances.



é
Even under US Constitutional jurisprudence,’ dismissal as a remedy for harsh post-arrest
treatment is a rarity, even in instances where the post-arrest treatment vastly exceeded the

conditions alleged by the accused in this case.

In Chavez v. Martinez, 538 U.S. 760 (2003), for example, the Court rejected the Ninth
Circuit’s ruling that “the mere use of compulsive questioning, without more, violates the
Constitution.” 1d. at 767. Furthermore, there is no Fifth Amendment violation when coerced
statements are not used later in criminal proceeding. “[M]ere coercion does not violate the text
of the Self-Incrimination Clause absent use of the compelled statements in a criminal case

against the witness.” Id. at 769.

In Blefare v. United States, 362 F.2d 870 (9th Cir. 1966), the government used a rectal
probe in an effort to uncover narcotics thought to be concealed there. When this proved
unsuccessful, a physician placed saline solutions in tube forced down the suspect’s throat. The
trial court suppressed the evidence on the ground that use of the evidence would “shock the

conscience.” Id. at 876.

The Ninth Circuit rejected this view, explaining, “[i]t would shock the conscience of law
abiding citizens if the officers, with the knowiedge these officers had, were frustrated in the
recovery and use of this evidence. It is shocking to know that these appellants swallowed
narcotics to smuggle it into and through the United States for sale for profit, and chose to run the
risk of the lethal substance being freed in their stomachs. To paraphrase Judge Kaufman in
United States v. Guerra, 334 F.2d 138, 147 (2 Cir. 1964):

"If we were mechanically to invoke Massiah (Rochin) to reverse this conviction,
we would transform a meaningful expression of concern for the rights of the

individual into a meaningless mechanism for the obstruction of justice."
Id. (Internal citation omitted.)

Other federal cases are in accord:

7 Of course, no court has yet held that the US Constitution applies to the aliens held at Guantanamo.
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In Leon v. Wainwright, 734 F.2d 770 (11th Cir. 1984), the court held that force and

physical abuse to locate kidnap victim did not violate due process:

We do not by our decision sanction the use of force and
coercion by police officers. Yet this case does not represent
the typical case of unjustified force. 6 We did not have an act
of brutal law enforcement agents trying to obtain a
confession in total disregard of the law. This was instead a
group of concerned officers acting in a reasonable manner to
obtain information they needed in order to protect another
individual from bodily harm or death. This record provides
overwhelming evidence to support the conclusion that
appellant understood his rights, had a clear and free mind not
dominated by the earlier physical abuse and voluntarily made
his confession to the police.

Id. at 773.

Thus the remedy the defense requests lacks any precedent, in military or federal law,

even applying the greater protections afforded US citizens under the Constitution.

Moreover, the defense’s assertion that there is no remedy for coercive treatment of a
detainee before trial by Military Commission, is simply wrong. Again, the “remedy” is
expressed in the MCA and MCRE themselves: suppression of statements derived as a result of

such treatment.

Finally, Mr. Jawad’s treatment from 7 May 2004 through 20 May 2004 — for whatever
reason, and however it proceeded — may be unjustifiable coercion that resulted in inadmissible
statements or other adverse consequences.® The remedy sought, however, is unauthorized and/or
inappropriate. US forces did not snatch Mr. Jawad, who resided in Pakistan until he joined HIG,
from the streets of Kabul. Afghan police arrested Mr. Jawad at gunpoint after Mr. Jawad threw
his grenade in an attempt to kill three human beings. The Prosecution will prove beyond a
reasonable doubt that Mr. Jawad did so in violation of the MCA, and that he left his victims
maimed, suffering unimaginable pain, and consigned them to a lifetime of suffering. Mr. Jawad

and should be tried for those alleged crimes before a Military Commission.

¥ Even the defense does not know the present state of Mr. Jawad’s mental health; a motion for a mental examination
— which the Government has not opposed in relevant part - is pending. Def. Mot. at 14.
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7. Request for Oral Argument: Because the Government concedes the essential facts upon
which the defense motion is premised, there is no need for an evidentiary hearing. Oral

argument is appropriate unless the Military Judge is prepared to rule based on the pleadings.

8. Request for Witnesses: The prosecution opposes, obviously, the defense’s request for
witnesses. Conditions and events at Guantanamo are among the most investigated in the entire
Global War on Terror. There is no showing at all that the high-ranking officers and former
Secretary of Defense Rumsfeld are material or necessary.

9. Conference with Opposing Counsel: We have conferred, and respectfully disagree with

each other.

10. Request for public release: The prosecution opposes the premature release of any of the

pleadings before the Commission.

Respectfully Submitted,

(Do gl A

Darrel J. Vandeveld
LTC, JA, USAR

Trial Counsel





